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DECI SI ON AND CRDER

This is a claim for benefits under the Longshore and Harbor
Wr kers’ Conpensation Act, as anended, 33 U S.C. 8§ 901, et seq.,
(herein the Act), brought by Jahyri Col enman (Cd ai mant) agai nst
Bol I i nger Shi pyard, Inc. (Enployer) and American Longshore Mutual
Associ ation, Ltd. (Carrier).
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The issues raised by the parties could not be resol ved
adm nistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice
of Hearing was issued scheduling a formal hearing on May 30, 2002
in Metairie, Louisiana. Al parties were afforded a full
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. daimant offered 10 exhibits,
Enpl oyer/ Carrier proffered 19 exhibits which were admtted into
evi dence along with one Joint Exhibit.

Because Cl ai mant subm tted an untinely report that was
excused, the record was |left open for 30 days to allow Enpl oyer
to take further depositions and perform nore eval uati ons;
however, no further post-hearing devel opnent was offered by
Enpl oyer, nor did Enpl oyer request additional tinme to submt
further evidence. The record was closed on July 2, 2002. This
decision is based upon a full consideration of the entire
record.?

Post-hearing briefs were received fromthe O ai mant and the
Enpl oyer/ Carrier on August 12, 2002 and July 30, 2002
respectively. Based upon the stipulations of Counsel, the
evi dence introduced, ny observations of the deneanor of the
wi t nesses, and having consi dered the argunents presented, | make
the follow ng Findings of Fact, Conclusions of Law and Order.

. STI PULATI ONS

At the comrencenent of the hearing, the parties stipul ated
(JX-1), and | find:

1. Cl aimant was injured on April 3, 2000.

2. That Claimant’s injury occurred during the course
and scope of his enploynent w th Enpl oyer.

3. That there existed an enpl oyer/enpl oyee rel ationship
at the tine of the accident/injury.

4. That Enpl oyer was notified of the accident/injury on
April 3, 2000.

! References to the transcript and exhibits are as follows:
Transcript: Tr. ; Claimant’s Exhibits: CX- ;
Enpl oyer/ Carrier Exhibits: EX- ; and Joint Exhibit:
JIX- :
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5. That Enpl oyer/Carrier filed a Notice of Controversion
on April 20, 2000.

6. That an informal conference before the District
Director was held on February 20, 2001.

7. That C ai mant received tenporary total disability
benefits fromApril 7, 2000 to April 16, 2000 at a
conpensation rate of $225.32 for 1.37 weeks.

8. That medi cal benefits for d ai mant have been paid
pursuant to Section 7 of the Act.

9. That C ai mant’ s average weekly wage at the tine of
injury was $363.57.2

1. | SSUES
The unresol ved i ssues presented by the parties are:

1. Whet her C ai nant has reached naxi nrum nedi cal
i mpr ovenent.

2. Whet her Claimant may return to work w t hout
restrictions.

3. G ai mant’ s nedi cal condition.

4. Cl ai mant’ s current wage-earni ng capacity.

I11. STATEMENT OF THE CASE
The Testi noni al Evi dence
Cl ai mant

At the hearing, Caimant testified he was 25 years old and a
hi gh school graduate. (Tr. 52). d aimant began working for

2 In post-hearing development, the parties stipulated to
G ai mant’ s average weekly wage, which is hereby received as a
stipulation and supported by the record. See Enpl oyer’s Post-
hearing Brief, p. 10; Caimant’s Post-hearing Brief, p. 3.
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Enpl oyer as a “roustabout.” He operated a pressure washer,
shovel ed sand, and carried equi prent, including | adders, wel ding
cabl es, and buckets of paint which weighed “30 to 40 pounds.”
(Tr. 60, 62-64). The nost Caimant had to lift was “al nost 80

pounds ... 40 pounds apiece in both hands.” d ainmnt estimated
“about 60 percent” of his work was perforned “overhead.” (Tr.
64) .

On April 3, 2000, Caimant testified he injured hinself
whi |l e pressure washing a tank roominside the bottomof a boat.
(Tr. 61, 64). Upon conpleting his job in the boat, he handed his
equi pnent to a co-worker and proceeded to clinb up and out of the
space in which he was working. He stated it was “pitch black and
| couldn’t see.” He began sliding on a wet surface and hit the
left side of his forehead on a beam?® Al though he was wearing a
hard hat, C ainmant stated he was knocked out “for like two or
three mnutes.” (Tr. 64-65).

When he regai ned his senses, C aimant screanmed for
attention, and co-workers helped himoff the boat. As a result
of his injury, Caimant had “a big old knot on ny forehead” and
felt neck pain, back pain and headaches. He was led to “a little
room and they put an ice pack on ny head.” Cainmant renmained in
the roomfor “about two or three hours” before he was brought to
t he conpany physician, who prescribed nedication. (Tr. 66-67).

Claimant treated with the conpany physician for “about a
week,” until he chose to see Dr. Flood with Enpl oyer’s
perm ssion. Dr. Flood exam ned C ai mant and ordered X-rays and a
CAT scan. He prescribed nuscle relaxants and pain nedicine. He
al so recommended treatnment with a physical therapist and
chiropractor. He and C ai mant di scussed treatnment with Dr. denn
Manceaux, a chiropractor and physical therapist. Consequently,
G ai mant sought treatment with Dr. Manceaux. Nonet hel ess,
G ai mant’ s head continued hurting, and Dr. Flood recommended a
neurologist. (Tr. 68-71, 74-76).

In June 2000, Enployer sent Claimant to Dr. Trahant, a
neurol ogi st, per Dr. Flood s advice. Cainmant stated he stil
suf f ered headaches, neck pains, and bl ackouts. Dr. Trahant saw
Cl ai mant on one occasion and did not prescribe any nedications.
Cl ai mant conti nued experiencing bl ackouts and pain in his head,
neck and back for “about a nmonth or two” after he saw Dr.
Trahant. (Tr. 69-72).

% In the past, Claimant experienced some dizziness from an
inner ear problem; however, he was treated for the condition,
which resolved prior to this accident. (Tr. 73).



5

Meanwhi |l e, after beginning treatnment with Dr. Fl ood,
Claimant went to see Dr. Christopher Cenac at Enpl oyer’s request.
(Tr. 80). daimant testified that he did not continue treating
with Dr. Cenac, and was sent by DOL to visit Dr. Lea, who briefly
exam ned Claimant. Dr. Lea concluded surgery was unadvi sabl e
because of Claimant’s age. Caimant stated Dr. Lea did not have
copies of his MRIs that were to be supplied by the insurance
conpany. At his visit with Dr. Lea, O ainmant doubted whether Dr.
Lea believed what he was saying. (Tr. 80-81).

When Dr. Flood retired, C ainmant began treating with Dr.
Bernard Manal e, who perforned an MRl on his neck and | ower back.
Dr. Manale found two bulging discs in his neck. (Tr. 73-74).

G ai mant conti nued experiencing pain over the course of Dr.
Manal e’ s treatnent, including his visit with Dr. Manale in My
2001. daimant experienced pain in his neck when he turned it
“fromright to left, |ooking up and dowmn.” Lifting weights
caused Caimant to feel sharp, “shooting” pains in his neck.
Claimant testified the level of his pain at the tinme of the
formal hearing was the sanme as that of May 2001. (Tr. 76-78).

In May 2001, Caimant’s back pains “slacked,” but his neck
still bothered him#* (Tr. 77). On May 16, 2001, Dr. Manale
concluded Caimant’s disability was tenporary and total from May
16, 2001 to July 16, 2001. (Tr. 80). Dr. Manale all owed
Claimant to try cutting grass. (Tr. 82). dCaimant testified that
he cut grass for neighbors until “it got cold ... because the
grass wasn’'t growing.” He charged about $25.00 per yard. (Tr.
83) .

In June 2001, daimnt was involved in a notor vehicle
accident while sitting in his car waiting for an order of food at
a drive-through restaurant. A person failed to stop on tine, and
rear-ended Claimant’s car, traveling “about five mle[s]” per
hour. Cdaimant felt increased synptomatol ogy right after the
i mpact, and sought treatnment at a |local hospital. (Tr. 78, 131).
Cl ai mant received $900.00 from GEI CO as a settlement for m nor
damage to his autonobile. (Tr. 99-103). On cross-exam nation
Cl ai mant confirmed that he experienced neck pain as a result of
the car accident and went to the Chabert Medical Center energency
room (Tr. 131).

4 Likewise, Claimant stated in his October 2001 deposition
that his | ow back was “fine.” (EX-14, p. 7).
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On July 12, 2001,° Dr. Manale treated Caimant for his
condition after the car accident. This was not his regularly
schedul ed appointnent. Rather, Claimant “called and told him!]
had got in an accident, and he told ne to cone in and see him”
(Tr. 79). He concluded Claimant’s disability was tenporary and
total fromJuly 12, 2001 until August 12, 2001. (Tr. 80).

Gl ai mant stated he was unaware of ever being rel eased by any
treating physician to go back to his regular job. (Tr. 91).

G ai mant was eval uated by Dr. George Mirphy, who provided a

“full, conmplete nedical exam” Dr. Mirphy reviewed Caimnt’s
MRI films and placed restrictions on lifting “anywhere from about
30 to 40 pounds....” (Tr. 91, 93). Based on Dr. Miurphy’s

restrictions, Cainmnt does not believe he can return to his
prior job. (Tr. 93). On cross-exam nation, Caimnt stated Dr.
Mur phy informed himnot to lift from50 to 60 pounds. (Tr. 149).

G ai mant’ s past enploynment history reveals he worked part-
time as a sales clerk for Autozone, earning $5.50 per hour. (Tr.
53). From May 1996 to Novenber 1996, C ai mant wor ked “basically
i ke a roustabout” for Haliburton, cutting grass, painting, and
“washing different parts down.” He lifted “60 to 70 pounds,
maybe sonetinme |ike a hundred pounds” while working for
Hal i burton. (Tr. 53-54). daimnt also worked for the
Terrebonne Parish Water District as a water neter-reader, earning
$5. 15 per hour. (Tr. 55). dainmant was enpl oyed by
O | state/ Smatco as a warehouse worker, earning $8.00 per hour
where he would |ift parts that wei ghed “about 40 to 50 pounds, 60
pounds” and place themon a cart to drive to |ocation el sewhere
in the building. (Tr. 56-57). daimnt worked for K-Mart,
earni ng $6. 00 per hour, lifting crates that weighed “about 30 to
40 pounds” and carrying them around the store in connection with
renmodel i ng projects. (Tr. 57-58). daimant worked for
Foot | ocker about five nmonths, earning around $5.50 per hour.

(Tr. 59).

Cl ai mant stated he has been | ooking for a job. He reapplied
wi th Footl ocker and “went” to Athlete' s Foot and FootAction in
February and March 2002. (Tr. 113). He stated he al so applied
for a meter reading job with Terrebonne Parish and al so went to
the courier drop in Houma, Sears, and the bus garage in
Terrebonne Parish. (Tr. 83). H s attenpts were unsuccessful.

Cl ai mant al so applied for jobs identified by M. Crane,
Enpl oyer’ s vocational expert. The jobs ranged from $5.50 per

> Caimant testified his “workman’s conp had cut me off.”
He added Enpl oyer has not paid for outstandi ng nedical bills.
(Tr. 104).
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hour to $7.44 per hour. (Tr. 83-91). Caimant has not “heard
back from any of these people;” however, applications were only
made wit hin days before the formal hearing. (Tr. 162). d ai mant
bel i eves he could have done all of the jobs identified in M.
Crane’s report “at |east since May 11, 2001.” (Tr. 91).

On cross-exam nation, C aimant acknow edged that he
testified at his October 2001 deposition that the nost he had to
lift at Enployer’s job was “50, 60 pounds, two tines a week.”
(Tr. 118-119). He further affirnmed that, in his pre-visit
questionnaire for Dr. Flood, he indicated the nost he had to lift
at his fornmer job was “30 to 60 pounds.” (Tr. 119-121; CX-2, p.
33). He also confirmed his deposition testinony that his average
lifting was 30 to 40 pounds. (Tr. 122-123). He also stated at
his deposition that he could lift his 30-40 pound | awnnower out
of his truck and his daughter, who then wei ghed 35-40 pounds.
(Tr. 123-126).

Cl ai mant stated he visited a hospital when he sustained a
“mnor” neck injury in a motor vehicle accident in 1997.°% (Tr.
129-130). He stated that he did not disclose the injury when he
applied for work wth Enployer. (Tr. 129). He also did not
informDrs. Flood or Murphy of the 1997 car accident. (Tr. 130,
148) .

Li kew se, Claimant stated he sustained a neck injury from
anot her aut onobil e accident on February 11, 2002.7" d ai mant
affirmed that he went “to get checked out” because he was having
a “little neck pain.” (Tr. 134-135). dainmant was a passenger
in his girlfriend' s car when it was side-swi ped. (Tr. 133-135).
Claimant settled the matter for $900. 00, and signed a “rel ease of
all claims,” involving “any injuries, including future nedicals
associated with your neck.” (Tr. 136-137; EX-20). Because he
sust ai ned no property damage in the accident, Caimnt stated his
rel ease specifically covered his personal injuries, including his
neck injury. (Tr. 138-139). Cdaimant did not tell Dr. Mirphy
about this accident when Dr. Mirphy eval uated hi mon February 28,
2002, nor did he recall telling Dr. Mirphy about the injuries
sustained in 1997 or in June 2001. (Tr. 147-148).

6 In an October 2001 deposition, Claimant stated he injured
“just ny back” and did not have any problenms with his neck. He
stated he did not know of any other autonobile accidents in which
he was invol ved other than the 1997 accident. (EX-14, p. 4).

" Claimant failed to disclose this accident in his Answer to
Suppl emental Interrogatories dated April 9, 2002. (EX-16, p. 2).
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On cross-examination, Claimant testified that, since his
deposition of October 30, 2001, he has been physically able to
work as a meter reader. He is also capable of working as a shoe
salesman since November 2001. (Tr. 139-141). He has been
capable of mowing lawns since May 2001. (Tr. 141). He also
stated, as of his deposition, he could water blast and paint
houses as early as May 2001. (Tr. 144). Claimant maintained no
books on his earnings cutting grass and did not file tax returns
on his earnings. (Tr. 146).

The Medi cal Evi dence
Medi cal Record of Terrebonne General Medical Center

On April 2, 1997, Claimant was treated at the Emergency Room
at Terrebonne General Medical Center for injuries sustained in a
motor vehicle accident involving no vehicle damage. His chief
complaint was neck pain. (EX-11, p. 3). He was prescribed
ibuprofen and flexeril and discharged with instructions to apply
ice intermittently followed by moist heat, to rest, and to

follow-up with another physician. (EX-11, p. 4). An X-ray of
the cervical spine revealed no evidence of fracture, and was
ot herw se reported as “normal.” (EX-11, pp. 3, 5).

Dr. Mchael Marcello, MD.

On April 3 and 4, 2000, Dr. Marcello treated C ai mant when
G aimant “slipped and hit his head.” (EX-4). He noted that
there was no evidence or history of any pre-existing injury,
di sease, or physical inmpairnent. On April 3, 2000, Dr. Marcello
di agnosed scal p hemat oma and a concussi on w thout |oss of
consci ousness. (EX-4, pp. 2-3). He believed the condition was
caused or aggravated by daimant’s enploynment activity. (EX-4,
p. 1). He returned Caimant to nodified work, including
sedentary work and tool roomwork. (EX-4, pp. 2-3). Dr.
Marcel l o antici pated no permanent effects fromdC aimant’s injury.
(EX-4, p. 1).

Dr. Stephen J. Flood, MD.

On April 26, 2000, Dr. Stephen Flood first exam ned C ai mant
for neck and back pain “which doesn’t have any significant
radi cul ar conponent.” (CX-2, pp. 10, 13-15). He noted d ai mant
had a bunp on his forehead. He further reported that C ai mant
di d not have cervical spasns, and observed a “full range of
notion of [Claimant’s] cervical spine.” A cervical X-ray
provi ded “no evidence for fracture, dislocation, or subluxation.
Di sc spaces are reasonably well maintained.” (CX-2, pp. 13-14;



EX- 6) .

Dr. Flood found that Claimant identified his primary area of
| unbar tenderness was “at about L2." He noted C ai mant had
“qui te remarkabl e paral unbar spasns.... Straight |eg raising
bilaterally gives himback pain.” Lunbosacral X-rays indicated
“no evidence for fracture, dislocation, or subluxation. Disc
spaces are well maintained.” (CX-2, p. 14).

Dr. Flood's primary concern was Cl ai mant’s severe headaches
wi th bl acking out spells. (CX-2, p. 15). He indicated there was
“evidence for a cervical syndrone and |unbar syndrone. "8 Dr.

Fl ood recommended a neurol ogi cal assessnment and ordered a CAT
scan of the head, and an MRl of the |unbar spine.

On June 23, 2000, Dr. Flood saw Caimant for the last tinme
before Dr. Flood retired. d ainmant conpl ai ned of residual neck
aches, | ow back pain, and headaches. He noted that he revi ewed
the reports of Drs. Cenac and Trahant as well as “a report of
normal CAT scan of [Claimant’s] brain” and “a normal MRl of the
| unbar spine.” Othopedically, Dr. Flood considered C ai mant
woul d reach M “after we get a Functional Capacity Eval uation on
him” He reconmended one nore visit with Dr. Trahant to treat
G ai mant’ s residual headaches. Dr. Flood opined C ai mant was
tenporarily, totally disabled “pending the FCE and foll owup with
Dr. Manale.” (CX-2, p. 9).

Dr. James W Keating, MD.

On May 30, 2000, Dr. Keating provided the CT brain scan and
unmbar MRI Dr. Flood requested. The results of both exam nations
were normal. (CX-2, pp. 19-21; EX-6, pp. 1-2).

On August 29, 2000, a cervical M revealed m|d posterior
bul gi ng discs at C4-5 and C5-6. (CX-2, p. 18).

Dr. Christopher E. Cenac, MD.

On May 31, 2000, Dr. Cenac, an orthopedi st, exam ned
Cl aimant at the behest of Carrier. Dr. Cenac reviewed nedical
reports of Drs. Marcello and Fl ood and noted C ai mant was
referred to a neurologist, Dr. Freeman, but had no report from
that physician. He further noted that a CT and MRl scan were

8  Dr. Manale described cervical and lumbar syndrome as
“general ternms to nean sprains or injuries of sonme sort. Not
fractures. Just sprains or strains.” (CX-3, p. 4).
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performed on May 30, 2000, and the results “should be forwarded
for review”

Dr. Cenac observed no bruises on Caimant’s forehead, nor
any on the Caimant’s | ow back. He stated, “Waddell signs are
mul ti pl e and positive consistent with synptom nmagnification and
i1l ness behavior. No notor, sensory, or reflex deficits are
noted in the upper or lower extremties.” Dr. Cenac observed
“normal notion in the neck and Iimted voluntarily in the | ow
back. Shoulder function is normal .... Miscle spasmis not
observed. Non-physiol ogi cal responses are observed to
pal pitation of the [unbar nuscul ature.” He determ ned that
cervical X-ray studies “revealed no fracture” and | unbar studies
were normal. He concluded there was “no evidence of residual
fromthe alleged incident 4/3/00. | wll review the nedical
tests and additional comments will be forwarded.” He opined
Cl aimant could return to his prior enploynent w thout physical
limtations, and needed no further nedical evaluation or
treatment. (CX-2, p. 23; EX-2, p. 3).

Dr. Daniel J. Trahant, M D.

On June 2, 2000, Dr. Trahant, a neurol ogist, evaluated
Cl aimant at the request of Carrier and noted C ai mant conpl ai ned
of headaches, occasionally severe enough to cause himto feel
“di zzy, as though he were about to pass out,” since the April 3,
2000 accident. Caimant further conpl ained of vision problens
associated with the headaches. Oher conplaints included neck
and back pain, described as “aching and tightness, w thout
radiation.” Dr. Trahant noted a CAT scan of the brain was
performed 2 days prior to his evaluation, but he was not provided
the results. (CX-2, pp. 25-26; EX-5, pp. 1-2).

He observed that C aimant’s neck was “supple with full range
of notion w thout significant cervical nuscle spasm or

tenderness.” A neurol ogi cal exam nation revealed “all cranial
nerves were intact.” The “exam nation itself was entirely
normal, with no focal or localizing signs.” Cainmnt otherw se

denonstrated no sensory abnornmalities, and had “nornmal nuscle
tone, strength and bul k throughout.” (CX-2, p. 26; EX-5, p. 2).

He concl uded O aimant suffered a “cervical strain, though
found on exam no evi dence of any cervical nuscle spasm |
certainly find no sign of cervical radicul opathy or nyel opathy.”
He opined O aimant “nost likely did suffer a cerebral concussion
at the tinme of accident ... [and is] having posttraumatic
headaches.” He expected C ainmant to i nprove “over the next
several weeks,” and “should be able to return to work at this
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time in a light duty capacity. He should be able to return to
work at full duties within the next 3-4 weeks.” (CX-2, pp. 26-
27; EX-5, pp. 2-3).

Dr. Bernard Manal e, M D.

The parties deposed Dr. Manal e on January 9, 2002. (CX-3).
On July 25, 2000, Dr. Manale, to whomDr. Flood referred
Caimant, first saw C ai mant for persistent synptons stenm ng
fromhis work-related injury. He noted C aimant stated his neck
bot hered hi mnore than his back. Exam nation of the cervica
spi ne reveal ed tenderness nostly at “C4-5 and the associ at ed
par al unmbar regions.” Caimant had markedly restricted range of
notion in all areas. Dr. Manal e observed his “neurol ogi cal
exam nation, however, was all normal, [s]o it was just a question
of pain and restricted notion.” He concluded C ai mant was
totally disabled fromwork because C aimant was still under
observation, conplaining of headache and restricted notion in his
neck. (CX-2, pp. 8-9; CX-3, pp. 4-5). He diagnosed
cervical /I unbar syndrone and headaches wi th bl ackout spells. Dr.
Manal e pl aced Cl aimant on total tenporary disability status from
6/23/00 to 8/23/00. (CX-2, p. 8).

On August 29, 2000, Dr. Manale noted Caimant’s
synpt omat ol ogy “conti nues with both neck and | ow back pain.” He
noted Claimant’s “cervical region is nost problematic for him
Bri ef exam nation does not reveal any new findings of the
cervical spine.” (CX-2, p. 37). He again diagnosed
cervical /I unbar syndrone and headaches wi th bl ackout spells.
(CX-2, p. 7). Caimant’s total tenporary disability status from
his prior work was extended from8/29/00 to 10/3/00. (CX-3, p.
5).

On Cctober 3, 2000, Dr. Manale saw O aimant after a cervica
MRl was performed on August 29, 2000. Dr. Manal e observed
“Cervical exam nation shows approxi mately 80% normal notion with
guesti onabl e noderate spasm” Dr. Manal e expl ained his
i ndi cati on of “questionable noderate spasm”

Means | couldn’t be sure. | was feeling alittle —
maybe sone tightness in the nmuscles of his back but |
was afraid to call it spasm It wasn't constant. So
just gave himthe benefit of the doubt and put down
guestionable. | wasn’'t sure.

(CX-3, p. 6).
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Dr. Manale reviewed Caimant’s cervical MR and noted a
“smal | bulging disc at C4-5 and C5-6.” Dr. Manal e expl ai ned:

[T]he MRI is not a test that speaks for itself. You
can’t junp at a conclusion and you can’t say he injured
t hose di scs when he fell although it's possible. The
only way you could know what the fall did as far as the
MRl was if you had an MRl before he fell or if you have
some statistical information which tells you that nore
i kely than not what it m ght have been.

Be that as it may when you see snmall disc bulges in a
fairly young man what we do is watch them treat them
conservatively, and as soon as their function permts
to return to what they want to do we |let them go.

(CX-3, p. 5).

Dr. Manal e assigned Claimant’s disability status as “tota
tenporary from 10/3/00 to 11/28/00.” He explained that he was
“waiting for the synptons to quiet down” and that “you can assune
that statistically, there’s a good bet that the injury provoked
t he bul ging discs but you don’t know for sure.” He added that,
if Caimnt recovered to the point that he wanted to go back to
work, “this MRI does not constitute a contraindication of him
returning to work of any sort as | see it.” Only conservative,
synptomatic treatnent was planned. (CX-2, p. 6; CX-3, p. 5. He
di agnosed cervical sprain, |unbar sprain, and cervical
degenerative disc disease. (CX-2, p. 6).

On Novenber 28, 2000, Dr. Manale noted C aimant still
conpl ai ned of neck pain, which was nmade worse by cold weat her, a
common conpl aint of joint dysfunction. He observed d ai mant had
“barely 20 degrees of notion in any plane today wth guarding,”
whi ch means C aimant “didn’t want to nove his neck because of
pain or for sone other reason,” or let Dr. Manal e nove his neck.
(CX-2, p. 5; CX-3, pp. 6-7). Dr. Mnale observed that, if
Caimant “didn’t really get better he m ght even have to have
surgery.” Dr. Mnale could not say that there was evidence of
mal i ngering, but “if the man is exaggerating, that's possible ..
there’s not any reason | can deny that.” (CX-3, p. 6). C ai mant
wanted to proceed with definitive options which will involve an
anterior cervical diskectony and fusion at C4-5 and C5-6,
according to Dr. Manale. Dr. Mnal e di agnosed cervical disc,
| umbosacral neuritis, and headaches. He assigned Caimant’s
disability status as “total tenporary 11/28/00 thru 01/28/01.”
(CX-2, p. 5).
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On January 10, 2001, Dr. Manale noted Caimant’s synptons
continued, including intermttent nunbness in his arnms and | egs.
He “couldn’t find anything” upon exam nation and noted the
conpl ai nt of nunbness for observation. (CX-3, p. 6). He
di agnosed cervical sprain, |unbar sprain, and degenerative disc
di sease. (CX-2, p. 5).

On January 22, 2001, Dr. Manal e noted C ai mant conpl ai ned of
nore neck pain. He observed Caimant did not conplain about his
back. He found Caimant’s “cervical notion was restricted |ess
than 50 percent in all planes by pain and spasm” He di agnosed
cervical disc displacenent, |unbosacral neuritis, and headaches.
(CX-2, p. 4. He assigned Claimant’'s disability status as “total
tenmporary 01/22/01 thru 3/22/01.” (CX-2, p. 4, CX-3, p. 7).

On March 19, 2001, Dr. Manal e noted that C ai mant desired
surgery based on the opinion of another doctor, “Dr. Lee,” who
recommended surgery.® (CX-2, p. 4, CX-3, p. 7). Dr. Manale
advi sed C aimant to have a discogramfirst. He added:

There wasn’t enough information for ne to be sure that

the pain was indeed com ng fromthe bul ging disc

al though that’s the nost |ikely possibility. | thought
in this particular case we would do better to confirm

it wth a discogram before advising surgery.

(CX-3, p. 7).

He assigned “conmon sense” limtations on | ooking up,
| ooki ng down, and working with his arns above shoul der level to
avoi d making pain worse. He stated, in situations |ike
Cl aimant’ s, he usually reconmends avoiding lifting above 20
pounds. He di agnosed cervical disc displacenent, |unbosacral
neuritis, and headaches. (CX-2, p. 4). He assigned Claimant’s
disability status as “total tenporary 03/19/01 thru 4/19/01.”
(CX-3, p. 7).

On April 16, 2001, Dr. Manal e noted C ai mant conpl ai ned of
persi stent neck and | ow back pain. There was indication of pain
shooting fromthe neck down to the left hip. He found O ai mant
had “sone restricted notion, sone mld spasmin his upper |inbs,
and neurol ogi cal exam nation was normal .” Dr. Manale noted the

® The record contains no records or opinions of “Dr. Lee.”
It is noted that Dr. Randall Lea did not reconmend surgery or a
di scogram Any opinion regarding surgery from®“Dr. Lee” is not
only hearsay but is not otherw se supported by the record
evi dence.
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spasns were an objective finding related to pain in Caimnt’s
neck. He again diagnosed cervical disc displacenent, |unbosacral
neuritis, and headaches. (CX-2, p. 3). He assigned Claimant’s
disability status as “total tenporary 04/16/01 thru 5/16/01.”
(CX-2, p. 3; CX-3, p. 7).

On May 16, 2001, Dr. Manal e noted O ai mant conti nued
conpl ai ning of neck pain and back pain. Requests for a cervical
di scogram were “unsuccessful thus far.” He identified
par acervi cal tenderness and mld pal pable spasm He found a
“trigger point,” an area of localized tenderness, in the upper
| eft trapezius, and injected a | ocal anesthetic for pain relief.
He di agnosed cervical disc displacenent, |unbosacral neuritis,
and headaches. He noted, “We will refill his medication and have
rem nded himto avoid reaching and overhead activity.” He
indicated Claimant’s disability status was “total tenporary
05/16/01 thru 07/16/01.” (CX-2, p. 2-3; CX-3, p. 8).

On July 12, 2001, Dr. Manale |ast saw Clai mant, who he noted
was in a notor vehicle accident on June 11, 2001. He noted
G ai mant conpl ai ned of neck pain after the accident and was taken
to the energency roomin Houma by anmbul ance. (CX-2, p. 2). He
stated, “Wien | saw himthe neck was worse.” (CX-3, p. 10). He
also noted Caimant felt nore neck pain than back pain. C aimant
had cervical notion of “less than 20 degrees in any plane with
spasm” Dr. Manal e recomended a cervical MRI. He added that
the July 12, 2001 visit was “probably” his regularly schedul ed
visit regarding his Wrkman’s Conpensati on case. He di agnosed
cervical disc displacenent, |unbosacral neuritis. He assigned
Claimant’s disability status as “total tenporary 07/12/01 thru
08/12/01.” (CX-2, p. 2; CX-3, pp. 11-12).

On January 9, 2002, Dr. Manale opined in his deposition that
Gl ai mant “sustained a cervical sprain and head injury and injury
and sprain of his lunbar spine. | attribute those synptons and
those findings to his injury.” Dr. Mnale stated he was unaware
that C aimant “had sonme previous problens with vertigo and that
he had undergone a CT scan of his head” in 1998, nor was he aware
of any autonobil e accident involving Caimnt prior to Apri

1 A notation in Dr. Manale’'s records states “As of 5-2-01,
wor kers conp is no |onger responsible per Adj. WII Sheplar (7-
31-01).” (CX-2, p. 2). Dr. Manale stated the note was entered on
July 31 “informng us going back as far as May 2 Wrkman's Conp

was no | onger responsible....” He added that he saw C ai mant on
May 16, 2001 and July 12, 2001 “under the assunption that
Wor kman’ s Conpensation was still authorizing and paying for

[Caimant’s] treatnent.” (CX-3, p. 9).
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2000. (CX-3, p.9). Dr. Manale concluded Claimant reached
maxi mum medi cal i nprovenent in May 2001, before Claimnt’s
aut onobi | e accident in June 2001. (CX-3, p. 10).

Dr. Randall D. Lea, M D.

On April 18, 2001, Dr. Lea, an orthopedic surgeon, perforned
an i ndependent nedical exam nation of C aimant at the request of
Departnment of Labor. He found Claimant is a “6'3", 160 pound
male in no acute distress.” (EX-3, p. 8). He diagnosed d ai mant
with a cervical strain and lunbar strain. He noted he had no
report or other evidence of any prior cervical injury, and
concluded “an injury of the sort [C ainmant] describes as having
occurred while working can result in sone cervical and possibly
even sonme |unbar disconfort as well.” Dr. Lea concluded there
was difficulty determ ning the exact nature and extent of
Claimant’s condition. He observed C ai mant denonstrated “a very
skewed pain profile” in the cervical and |unbar area. He found
G aimant had “nearly every positive Waddell’s finding that you
can have...,” suggesting Claimant’s conplaints “may be borderline
absurd.” (EX-3, p. 12). He added:

Perhaps if this individual had nore significant
findings reported on his MRl or objective findings on
hi s physical exam then some of the synptom

dramati zati on could be explained. However, | do not
see anything reported on the cervical MR or the |unbar
MRl (the lunbar MRI was normal) that would result in

hi m conpl aining of pain to the |level that he does in
relationship to the all eged bl ow he had whil e worKking.

(EX-3, pp. 12-13). Dr. Lea opined Caimant had a “markedly
overdramati c pain response or either has sonme ongoi ng, non-work
rel ated problemthat could be causing the synptons he has at this
point.” He stated that he was “far from an expert on netabolic
bone di sease,” but he discussed the possibility that C ai mant nmay
have a netabolic bone disease unrelated to his accident and
recommended Cl ai mant see an orthopedi c oncol ogist. (EX-3, p.

13).

Dr. Lea recommended agai nst perform ng di scography, which
woul d not be helpful in Caimant’s case. Likew se, Dr. Lea
advi sed agai nst surgery, because he “did not see any type of
finding on the diagnostic study reports or on his physical exam
to support a major work rel ated surgical diagnosis.” (EX-3, pp.
13-14). He concluded Caimant could inmedi ately return to his
prior work wi thout any permanent activity restriction because
“...1 do not believe this individual is any nore or |ess disabled
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than he was prior to the time of his 4/3/00 injury/event at

work.” Dr. Lea concluded d aimant reached maxi num nedi ca

i mprovenent regarding the cervical and lunbar injuries “by three
nmonths post-injury.” (EX-3, p. 14). Dr. Lea found O ai mant
“essentially has no assignable inpairnment as a result of the

al  eged cervical and lunbar conplaints.” (EX-3, p. 15).

Dr. Ceorge A. Murphy, MD

On February 28, 2002, Dr. Mirphy evaluated C ainmant at the
request of Claimant’s attorney. He noted Claimant’s injury on
April 3, 2000, and observed C aimant “continues to have neck pain
at this time,” with “occasional radiation into his shoul ders.”

He al so noted Claimant initially experienced | ow back pain which
resol ved. He indicated O aimant conpl ained of a “slight knot on
the side of his head.” (CX-8).

Dr. Murphy’'s exam nation revealed a “very slight prom nence”
to the left side of Claimant’s forehead, no neck spasm and “very
slight restriction fromfull notion in extension and rotation.”
Neur ol ogi cally, Caimnt was “grossly intact.” [d.

Dr. Murphy exam ned the August 29, 2000 MRI that reveal ed
“mld bulging at C4-C5 and C5-C6.” He noted, “This would not be
expected in a 23 year-old.” 1d.

Dr. Murphy diagnosed “cervical disc injury with bul ging at
C4-C5 and C5-C6.” He concluded Caimant required “no specific
treatment at this time,” but did require permanent restrictions.
He restricted Claimant from*“heavy lifting at any tine.”

Further, he found that C aimant should avoid lifting, clinbing
vertical |adders, and repetitive activities above shoul der | evel.
Dr. Murphy assigned a 5% “whol e body permanent inpairnment as a
result of the injury.” 1d.

Medi cal Records of Leonard J. Chabert Medical Center

On June 11, 2001, daimant was treated at the Enmergency Room
at Leonard J. Chabert Medical Center for injuries sustained in a
notor vehicle accident. He conplained of head and neck pain and
was di agnosed with neck pain. Pain and nuscle rel axant
medi cati ons were prescribed. (EX-7).

Crescent City Physical Therapy Functional Capacity Eval uation
From April 1, 2002 to April 5, 2002, a functional capacity

eval uati on was perfornmed on C aimant at Crescent City Physi cal
Therapy during eight hours a day for five days. The report
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i ndi cated C ai mant “appeared to give maxi numeffort and did not
show any signs of synptom magnification. [Claimant] is functional
at nmediumlevel work activity and was consistent over the five

days of testing.” The report recomended C ai mant could return
to “medium |l evel work,” but “would not neet his previous work
| evel as a laborer in a shipyard.” (CX-9, p. 1). There is no

i ndication of the exertional |evel of Caimant’s previous work.
The Vocational Evi dence
Al'l en Crane

On February 6, 2002, M. Crane, who was accepted as an
expert in the field of vocational rehabilitation counseling, net
with aimant. (Tr. 172). Relying on O aimant’s educationa
background, nedical records, enploynent records, and his
interviewwith daimnt, M. Crane concluded Cd ai mant has
“skills in the nmechanical/industrial area, as well as skills
transferrable to sedentary to |ight functions such as
sal es/clerical functions.” (Tr. 174).

Based on his experience in the Houma, Louisiana area, M.
Crane considered soneone with Claimant’s skills, education, and
abilities “a fairly highly enpl oyabl e person, and one that is
enpl oyable even if | were restricted to sedentary and |ight
jobs.” (Tr. 176). Based on his review of the deposition of Dr.
Manal e and the medi cal records of Drs. Cenac, Trahant, Manale and
Fl ood, M. Crane opined that the nedical opinions “do not
prohibit [Claimant] fromreturning to work at [Enployer] as a
roustabout,” which is the best vocational option for C aimnt.
(Tr. 177-178).

If Claimant did not choose to return to work as a
roustabout, M. Crane believed O aimant had vocational options
and coul d be, anong other things, an auto parts sales clerk, a
neter reader, a |aborer, a janitor, a shoe sal esman, a grounds
caretaker, a forklift operator, a deliverer, a driver, a
mai nt enance schedul er and a protective signal operator (Tr. 179-
180; EX-9, p. 10).

On February 15, 2002, M. Crane provi ded Enpl oyer a report
based on a | abor market survey that M. Crane conducted from
February 8, 2002 to February 14, 2002 in the Houna area where
Caimant resided. (Tr. 182). He indicated jobs appropriate for
Caimant within Caimnt’s demand | evel were currently avail able
in the area. Specifically, a full-tine position as a neter
reader was avail able at $7.44 per hour. A full-tine job as a
gar bage truck driver was avail able at $8.00 per hour. A counter
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clerk position at an automobile parts store was available at

$6.00 per hour plus commission. A full-time route salesperson

job was identified with a guarantied starting salary of $100.00

per day until the worker becomes commissioned, when the typical

salary is $11.53 per hour for 12-hour days. A job as a driver

was available with a starting salary of “approximately” $7.00 per
hour. A position as a shuttle bus driver was avail able at $5.50
per hour until the enployee obtains a CDL |icense, when the

enpl oyee’ s salary woul d range from $6.50 per hour to $8.00 per
hour. (EX-9, pp. 11-14).

On May 22, 2002, based on a suppl enental | abor nmarket
survey, M. Crane notified C aimant of available full-tinme jobs
in the Houma area within Claimant’s restrictions and offered
assistance to Claimant in the formof job seeking skills
assistance. (Tr. 185; EX-9, p. 1). A job as a courier driver
for Airborne Express was available, with a starting sal ary of
$7.50 per hour. Enploynment as a shuttle bus driver for the
Terrebonne Association for Retarded Ctizens was available at a
“starting wage of $5.50 per hour until CDL obtained, then $6.50
to $8.00 per hour.” A job as route salesman for Schwann’s Frozen
Food was avail able at $100.00 per day until the enployee is
comni ssi oned, after which “the typical average is $11.53 per hour
for 12-hour days.” A job as a counter clerk for OReilly Auto
Parts was identified and provided a starting salary of $6.00 per
hour. A neter reader position with Terrebonne Parish Utilities
was available at a starting wage of $7.44 to $11.45 per hour. A
har dwar e sal es position was avail able at Sears, which would only
di scl ose the starting wage upon interview. A sales position with
Frost’s Lunber & Ace Hardware was available with a starting wage
of “$6.50 per hour or higher.” (Tr. 187-194; EX-9a, pp. 2-5).

M. Crane was unable to confirmwhether C ainant attenpted
to apply for these positions, and was al so unable to obtain
copi es of any applications submtted by C aimant to prospective
enpl oyers; however, he stated C ai mant was generally cooperati ve.

(Tr. 185-187, 209-210). Nonetheless, M. Crane opi ned
Claimant’s results during his academ c testing of C aimant were
not accurate, given Caimnt’s educati on and background. (Tr.
215). Hypothetically, M. Crane testified O aimant woul d not be
able to performoverhead work if he were restricted from such
work in February 2002. (Tr. 201).

The Contentions of the Parties
Cl ai mant maintains the parties stipulated to his accident.

He asserts Dr. Cenac’s opinion that he could return to full-duty
work is tainted because he did not possess Clainmant’s cervical
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MRI report indicating two bulging discs. Claimant argues that

the Crescent City functional capacity evaluation demonstrated his

inability to return to his prior work with Employer. Claimant

argues Section 33(g) is inapplicable because C aimant’s notor
vehi cl e accidents were not sustained in the course and scope of
his enmploynment. Alternatively, Cainmant argues that his

aut onobi | e acci dents caused a tenporary exacerbation of his work-
rel ated synptons. Lastly, Cainmant asserts any factual

di screpancies are froma |ack of nmenory and intelligence rather
than malingering, and his inability to correctly respond to
interrogatories was nerely harmess error that did not prejudice

Enpl oyer.

Enpl oyer mai ntains Caimant did not suffer any injury to the
cervical or |unbar regions. Enployer asserts C ai mant does not
experience any disabilities because Clainmant admtted he is able
to return to nediumduty enploynent, including his previous
enpl oynent with Enployer, as well as the available jobs within
hi s geographic area. Enployer argues there are no nedi cal
expenses outstandi ng because C ai mant stipul ated to the paynent
of all outstandi ng nedi cal expenses and provi ded no evidence of a
prescription or request or approval of Enployer regarding other
treat nent.

Enpl oyer asserts Claimant’s notor vehicle accident
settlenents were entered into w thout Enployer’s approval,
thereby precluding Claimant’s right to recover benefits
conpensati on under Section 933(g). Alternatively, Enployer
suggests the notor vehicle accidents should be consi dered
i ntervening causes that termnate its liability. Lastly,

Enpl oyer challenges Aaimant’s credibility, seeking dismssal of
the claimw th prejudice, awarding costs and attorney fees, or
alternatively denying all of Claimant’s clains.

I'V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. VMoris v. Eikel, 346 U. S
328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Gr. 1967). However, the United States Suprene Court has
determ ned that the "true-doubt” rule, which resolves factual
doubt in favor of the O ainmant when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof and, thus, the
burden of persuasion. Director, OMP v. Geenwich Collieries,
512 U.S. 267, 114 S.Ct. 2251 (1994), aff’g. 990 F.2d 730 (3rd
Cr. 1993).
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In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determine the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom, and is not bound to accept the opinion or theory of
any particular medical examiners. Duhagon v. Metropolitan
Stevedore Company , 31 BRBS 98, 101 (1997); Avondale Shipyards,
Inc. v. Kennel , 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine,

Inc. and Hartford Accident & Indemnity Co. v. Bruce , 551 F.2d
898, 900 (5th Cir. 1981); Bank v. Chicago Grain Trimmers

Association, Inc. , 390 U.S.459,467,reh’ g deni ed , 391 U S 929
(1968).

A. Procedural |ssues
1. Motion to Disnmiss and Sancti ons

Enpl oyer avers the undersigned should dismss the instant
cl ai m and i npose sanctions, including dismssal of the claimwth
prejudi ce, costs, and attorney’'s fees, for Caimant’s “refusal to
accurately respond to or supplenment Enployer’s discovery

requests.” Caimnt contends his failure to disclose rel evant
i nformati on was “inconsequential,” and “did not prejudice
Enpl oyer.”

The Board has noted that “dism ssal is an extrenme sanction
which is permssible only where the plaintiff has willfully
di sobeyed a court order or has persistently and continually
failed to prosecute his conplaint.” Twigg v. Mryl and
Shi pbui l ding and Dry Dock Co., 23 BRBS 118 , 121 (1989). 1In
determ ni ng whether dism ssal is appropriate, the judge shoul d
consider the following four criteria:

(1) the degree of personal responsibility on the part
of plaintiff;

(2) the anpbunt of prejudice to the defendant caused by
t he del ay;

(3) the presence or absence of drawn out history of
deli berately proceeding in a dilatory fashion; and

(4) the effectiveness of sanctions |ess drastic than
di sm ssal .

Id. (citing Davis v. WIllians, 588 F.2d 69, 70 (4th Cr. 1978)).

After consideration of the foregoing factors, | find that
di smssal of this matter is not appropriate. d aimant has not
willfully disobeyed a court order, nor has he persistently and
continually failed to prosecute his conplaint. Furthernore,
Enpl oyer has not established it was caused delay or was
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prejudi ced by daimant’s actions. Thus, Enployer’s contention is
wi thout nerit.

Alternatively, 29 C.F.R 8 18 provides:

(a) General Powers. In any proceeding under this part,
the adm nistrative | aw judge shall have all powers
necessary to the conduct of fair and inpartial
hearings, including, but not limted to the foll ow ng:

(8) Where applicable, take any appropriate action
authorized by the Rules of Civil Procedure for the
United States District Courts.

Enpl oyer relies on Rule 37 of the Federal Rules of G vil
Procedure, “Failure to Make Di sclosure or Cooperate in D scovery;
Sanctions,” for its position that “inconplete disclosure and
evasi veness is considered ... a failure to respond, resulting in
sanctions to include expenses incurred in pursuing discovery,
attorney’s fees and, ultimately dismssal of the claim”

Enpl oyer’s reliance on Rule 37 in the instant matter is
m spl aced. Enpl oyer never applied for nor was granted an order
conpel I ing di sclosure or discovery. Rule 37(a)(4)(A) provides
reasonabl e expenses incurred in making the notion, including
attorney’ s fees, shall be required under certain circunstances
“[1]f the notion is granted or requested discovery is provided
after the notion was filed....” Likew se, 37(b)(2) provides for
sanctions for failing to conply with an order to provide or
permt discovery. No such order has issued in this matter.
Consequently, Enployer’s argunent is without nerit. See also 29
C. F.R 818.6(d)(2) (2001).

2. Settl enent under Section 33(Q)

Enpl oyer argues that Claimant’s settlenents arising fromhis
notor vehicle accidents in June 2001 and February 2002 occurred
“to the detrinment of Enployer,” thus precluding Caimnt’s
recovery under Section 33(g) of the Act. Section 33(g) provides
in pertinent part:

(1) If the person entitled to conpensation (or the
person's representative) enters into a settlenent with
a third person referred to in subsection (a) of this
section for an anmount |ess than the conpensation to

whi ch the person (or the person's representative) would
be entitled under this chapter, the enployer shall be
liable for conpensation as determ ned under subsection
(f) of this section only if witten approval of the
settlenment is obtained fromthe enployer and the
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employer’s carrier, before the settlement is executed,
and by the person entitled to compensation (or the
person’s representative).

(2) If no written approval of the settlement is

obtained and filed as required by paragraph (1), or if

the employee fails to notify the employer of any
settlement obtained from or judgment rendered against a
third person, all rights to compensation and medical
benefits under this chapter shall be terminated,
regardless of whether the employer or the employer’s
insurer has made payments or acknowledged entitlement
to benefits under this chapter.

The provisions of Section 33 apply where a third party is

liable in damages f or t he sane di sability ordeath for which
conpensation is sought. Goody v. Thames Valley Steel Corp. , 31
BRBS 29 (1997) (citing United Brands Co. v. Melson , 594 F.2d

1068, 10 BRBS 494 (5th Cir. 1979)); O Berry v. Jacksonville
Shi pyards, Inc. (OBerry 1), 21 BRBS 80 (1993), on recon. O Berry

11, 22 BRBS 430 (1989); Chavez v. Todd Shipyards Corp., 27 BRBS
80 (1993), aff’d on recon. en banc 28 BRBS 185 (1994). 1In the
present matter, the third-party tortfeasors were not liable in
damages for the sane disability for which Cainmant’s conpensation
is sought, i.e., a work-related injury of April 3, 2000.
Accordingly, Section 33 of the Act is inapplicable and Enpl oyer’s
argunment is without nerit.

B. Caimant’s Credibility

The administrative law judge has the discretion to determine
the credibility of a witness. Furthermore, an administrative law
judge may accept a claimant’s testinony as credi ble, despite
i nconsi stencies, if the record provides substantial evidence of
the claimant’s injury. Kubin v. Pro-Football, Inc., 29 BRBS 117,
120 (1995); See also Pl aquem nes Equi pnent & Machine Co. V.
Neuman, 460 F.2d 1241, 1243 (5th Cr. 1972); Conoco, Inc. v.
Director, ONMCP [Prewitt], 194 F.3d 684, 33 BRBS 187 (CRT) (5th
Cr. 1999).

I found C aimant’s hearing testinony generally unequivocal
and credible. He at tines provided reluctant testinony and
i nconsi stencies with his prior deposition testinony that
certainly detracts fromhis overall denmeanor and believability.
I did not observe any deliberate efforts at deception or
di shonesty. Overall, the nmultiple inconsistencies detract from
the weight to be accorded Claimant’s testinmony and claimin
general .
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Enpl oyer contends Claimant’s testinony is unreliable because
he denied in his Cctober 2001 deposition that he sustained a neck
injury in the 1997 notor vehicle accident, while nedical records
indicate he was treated for posterior neck pain at a hospital.
Furt her, Enployer notes Claimant failed to disclose the accident
to Enpl oyer upon applying to work for Enployer. Likew se,

Enpl oyer conplains that Caimant failed to disclose the 1997
injury to his treating physicians.

G ven the passage of tine between the 1997acci dent and his
deposition, it is not unreasonable for Caimant to inadvertently
overl ook his 1997 neck injury, which was otherwi se reported in
Cl aimant’ s nedical records; however, Claimant also failed to
di scl ose his neck conplaints regarding his February 2002 acci dent
to Dr. Murphy. Such a failure to disclose may have affected Dr.
Mur phy’ s opi ni on of permanency in disability and restrictions.
Accordingly, as noted below, | discount Dr. Mirphy’'s favorable
opinions in both areas because Claimant failed to report his
February car accident and its effects, if any.

Cl aimant also failed to disclose the February 2002 car
accident in his April 9, 2002 response to Enpl oyer’ s suppl enent al
interrogatories. There, he was specifically asked, “Please state
whet her you have been involved in any prior or subsequent notor
vehicle accident.” Further, at the hearing on this matter,

G ai mant deni ed invol venent in any accident or sustaining any
injury after June 11, 2001 until Enpl oyer pressed the issue.

(Tr. 132). Cdaimant’s attorney stated, “... all | can tell the
Court is that the first time | heard about this accident was when
he got up on the stand and told us about it....” (Tr. 235).

As a result of the February 2002 accident, d ai mant
acknowl edged he was treated for neck pain, and al so concedes he
accepted $900.00 as a settlement for personal injuries. Counsel
for Aaimant’s explanation is that “Obviously, C ainmant was not
hurt seriously and returned to his pre-auto accident condition
shortly after the accident.” (Caimant’s Post-hearing Reply
Brief, p. 2). This explanation is not persuasive because his
harm was serious enough to seek treatnment and accept a settlenent
for damages. Moreover, there is no nedical opinion of record
supporting Caimant’s position that he returned to his pre-auto
acci dent condition shortly after the accident.

The thrust of this matter revol ves around C aimant’s
cervical injuries and his subjective conplaints of pain, which
find little objective support in the record. Hs failure to
di sclose his cervical injuries as a result of the February 2002
accident to Dr. Murphy or to Enployer is sinply beyond
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expl anation. For this reason alone, | find Claimnt’s testinony
regarding the events after his February 2002 car acci dent
entitled to little weight.

Enpl oyer also asserts that Drs. Lea and Cenac found that
Cl ai mant exhibited nearly every positive Waddell finding that you
can have in the cervical and lunbar regions to the point of
borderline absurdity. Likew se, Enployer relies on M. Crane’s
conclusion that there was evidence of inaccurate test perfornmance
i ndicating Caimant’ s untruthful ness.

Counsel for Caimant responds that Caimant is not deceptive
but “dunb.” | did not view O aimant as slow or confused. He
responded to questions adequately when pressed. Drs. Cenac and
Lea obviously observed exaggeration, magnification of synptons
and i nconsi stent and contradi ctory responses which further erode
Claimant’s trustworthiness. However, Claimant’s | ater FCE
efforts belie the earlier inconsistencies found by Drs. Cenac and
Lea.

Not wi t hst andi ng the foregoing, Dr. Manal e based his opinions
on Claimant’s history and presentation. Dr. Mnale continued
treating Caimant on his subjective conplaints. However, before
any subsequent car accidents, Dr. Mnal e detected objective
findings of spasm which fornul ated his continued treatnent of
G ai mant and his opinion of causation. Thus, | further find that
t he nedi cal evidence provides support for a finding of Caimnt’s
injury and conti nued synptomatol ogy which bolsters Caimant’s
credibility.

In Iight of the foregoing, | find and concl ude that
Caimant’s failure to disclose relevant information inpugns his
credibility of events thereafter. However, | amnot so persuaded
by the all eged exaggeration of synptonms or magnification of signs
whi ch are di scussed below in nore detail. Only Drs. Cenac and
Lea opi ned about C aimant’s inconsistent responses at a one-tine
exam nation. As nore fully discussed, | have placed nore

probative value on the nedical opinions of Dr. Manal e and
therefore di scount the observations of Drs. Cenac and Lea, who
did not treat C aimant nor exam ne C aimant as frequently as Dr.
Manal e.

| conclude that Claimant’s history and testinony upon which
Dr. Manal e based his nedi cal opinions were generally unequivoca
and credi bl e.
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C. I nterveni ng Cause

Enpl oyer argues C ai mant’s subsequent autonobile accidents
in June 2001 and February 2002 are intervening causes that
termnate its liability. Caimant argues the accidents
tenporarily exacerbated his work-rel ated synpt ons.

If there has been a subsequent non-work-related injury or
aggravation, the enployer is liable for the entire disability if
the second injury is the natural or unavoidable result of the
first injury. Atlantic Marine v. Bruce, 661 F.2d 898, 14 BRBS 63
(CRT) (5th Cr. 1981); Cyr v. Crescent Wharf & Warehouse Co., 211
F.2d 454 (9th G r. 1954)(If an enpl oyee who is suffering froma
conpensabl e injury sustains an additional injury as a natural
result of the primary injury, the two may be said to fuse into
one conpensable injury); M]jangos v. Avondal e Shi pyards, 19 BRBS
15 (1986).

If, however, the subsequent injury or aggravation is not a
natural or unavoi dable result of the work injury, but is the
result of an intervening cause such as the enpl oyee's intentional
or negligent conduct, the enployer is relieved of liability
attributable to the subsequent injury. Bludworth Shipyard v.
Lira, 700 F.2d 1046, 15 BRBS 120 (CRT) (5th Gr. 1983); Cyr v.
Crescent Wharf & Warehouse Co., supra; Gunbley v. Eastern
Associ ated Terminals Co., 9 BRBS 650 (1979); Marsala v. Triple A
Sout h, 14 BRBS 39, 42 (1981) (the intentional or negligent
conduct of a third party may constitute an intervening cause of a
subsequent injury occurring outside work so as to relieve the
enpl oyer of liability for that injury); See also Bailey v.

Bet hl ehem Steel Corp., 20 BRBS 14 (1987).

Moreover, if there has been a subsequent non work-rel ated
event, an enployer can establish rebuttal of the Section 20(a)
presunption by producing substantial evidence that Caimant’s
condi tion was caused by the subsequent non work-related event; in
such a case, enployer nust additionally establish that the first
work-related injury did not cause the second accident. See Janes
v. Pate Stevedoring Co., 22 BRBS 271 (1989).

In the present matter, Caimant’s June 2001 and February
2002 car accidents were the result of third-party negligence,
whi ch caused the accidents. Mdreover, there is no allegation or
evidence that Claimant’s work-rel ated injury caused the
accidents. Accordingly, I find Caimant’s accidents after his
work-related injury were not the natural or unavoi dable result of
Caimant’s work-related injury. Thus, the intentional or
negl i gent conduct of the third parties may constitute an
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intervening cause of a subsequent injury occurring outside of
work to relieve Enployer’s liability for the injuries.

Enpl oyer argues C ai mant’s subsequent autonobile accidents
function as intervening causes of his condition, yet offers no
authoritative support for its position. In Wight v. Connolly
Pacific Conpany, 25 BRBS 161 (1991) aff'd mem sub. nom Wi ght
v. Director, OACP, No. 92-70045 (9th Cir., QOctober 6, 1993), the
Board affirnmed an adm ni strative | aw judge’ s decision that an
enpl oyer was relieved of liability for the claimant’s condition
after subsequent autonobile accidents, which the Board agreed
wer e superveni ng interveni ng causes of any subsequent disability.

In Wight, the claimnt sustained a cervical injury on
February 3, 1984 and subsequently becane involved in two
aut onobi | e acci dents occurring on February 27, 1985 and Decenber
23, 1985, respectively. The claimant’s first autonobile accident
i nvolved an altercation with the police, resulting in the use of
a night-stick against the claimant’s chin to pull his head back.
After the accident, the claimnt sought treatnment with a
physi ci an, who opined that the claimnt suffered cervical disc
radi cul opathy related to his work-rel ated accident. Based on
normal results of a subsequent nyel ogram another physician
concl uded that the claimant’s condition after the autonobile
accident was unrelated to his work-related injury and probably
caused by his autonobile accident. [d. at 162.

The second autonobile accident in Wight occurred after the
cl ai mant recovered fromhis earlier accident and returned to his
usual work. The claimant ran his truck into a tree with such
severity that the police had to pry open claimant’'s janmed door
to renmove himfromthe weckage. Three nonths after the
accident, a CT scan was perforned, revealing for the first tinme a
di sc protrusion requiring surgery. A physician testified that
the herniated di sc woul d have been evident on the claimant’s
earlier nyelogram before the second accident, had it existed at
that time. After surgery, the claimant was permanently precl uded
fromreturning to his prior relevant work. Id. at 162-163.

The Board in Wight found that, because it was undi sputed
that claimnt suffered a work-related neck injury, the
adm ni strative | aw judge properly found that claimant established
a prima facie case pursuant to Section 20(a). The Board affirned
the adm nistrative | aw judge’s decision that the enpl oyer
produced substantial evidence sufficient to rebut the 20(a)
presunpti on based on: (1) claimant's full recovery and return to
hi s usual work subsequent to the period of tenporary total
disability associated with the first car accident; (2) the



27

severity of the second auto accident; (3) the fact that the first

objective evidence of claimant’s cervical disc pathology appeared

on a CT scan taken 3 nonths later; and (4) a physician's hearing
testinony that the auto accidents caused the claimnt’s
condition. 1d. at 165-166.

In the present matter, according to Dr. Manale, O aimnt had
reached maxi mum nedi cal inprovenment fromhis work-related injury
prior to his autonobile accidents; noreover, Caimnt stated he
was feeling better prior to and the day of his June 2001

acci dent, but “not 100 percent. About 50, 60 percent.” (EX- 14,
p. 5; Tr. 132). Thus, the record establishes that, prior to the
first accident, Claimant still felt pain. Al though C ai mant

experienced nore pain after his accidents, there is nothing in
the record establishing that the accidents were severe enough to
worsen claimant’s work-related condition. Further, the first

obj ective evidence of Claimant’s di sc pathol ogy was found in

Cct ober 2000, roughly 8 nonths before Cainmant’s autonobile
accident in June 2001. daimant’s uncontroverted testinony

i ndicates his increased pain fromhis auto accident was fleeting
and nothing nore than a tenporary exacerbation.

Mor eover, no physician of record offers any opinion that
G aimant’ s condition was worsened or caused by his autonobile
accidents. Rather, the only nedical opinions of record
unquesti onably establish O ai mant sustai ned cervical and | unbar
injuries while working for Enployer. Al though Dr. Mnal e noted
conplaints of nore neck pain after Caimnt’s June 2001
aut onobi | e accident, he specifically stated in his deposition
that he did not know what happened after Clainmant’s June 2001 car
wr eck. However, Dr. Manal e unequivocally concl uded C ai mant
suffered a cervical sprain and head injury and injury and sprain
of his lunbar spine attributable to the work-related injury.
(CX-3, pp. 3, 10).

Accordingly, | find that Enployer offered specul ation, and
failed to produce substantial evidence of an intervening cause
sufficient to rebut the 20(a) presunption. See, e.qg., Buchanan
v. International Transportation Services, 33 BRBS 32, 38 n.6
(1999)(If a claimant alleged a work-related injury and the
enpl oyer sought to establish the existence of a later traumatic
event that is the cause of the claimant's disability, the
enpl oyer woul d bear both the burden of production and of
persuasion in order to escape liability).

Nonet hel ess, assum ng arguendo that Enployer established
substanti al evidence sufficient to rebut the 20(a) presunption, a
review of the entire record indicates that the preponderance of
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probative evidence establishes that the automobile accidents were
not supervening events.

The Fifth Circuit has set forth “sonmewhat different
standards” regardi ng establishment of supervening events. Shel
O fshore, Inc. v. Director, OANCP, 122 F.3d 312, 31 BRBS 129
(CRT)(5th Gir. 1997). The initial standard was set forth in
Voris v. Texas Enployers Ins. Ass'n, which held that a
superveni ng cause was an influence originating entirely outside
of enploynment that overpowered and nullified the initial injury.
190 F. 2d 929, 934 (5th G r. 1951). Later, the court in
M ssi ssippi Coast Marine v. Bosarge held that a sinple
“worsening” could give rise to a supervening cause. 637 F.2d
994, 1000 (5th Gr. 1981). Specifically, the court held that
“[a] subsequent injury is conpensable if it is the direct and
natural result of a conpensable primary injury, as long as the
subsequent progression of the condition is not shown to have been
wor sened by an independent cause.” 1d. | find that Enployer
failed to establish a supervening cause under either standard.

The record indicates Aaimant’s work-related injury was not
overpowered and nullified by his subsequent accidents. In
addition to the precedi ng reasons for concludi ng Enpl oyer failed
to rebut the Section 20(a) presunption, Claimnt treated with Dr.
Manal e only once after the June 2001 accident, despite his
conplaints of increased pain imrediately after the June 2001
accident. Dr. Manale’'s July 12, 2001 diagnosis included cervica
di sc di spl acenent and |unbar neuritis, while the May 16, 2001
di agnosi s i ncluded cervical disc displacenent, |unbar neuritis,
and headache. Further, Dr. Manale found no trigger points
requiring the injection of Marcaine as he did on the May 16, 2001
exam nation before the June 2001 accident. Thus, the record
indicates Dr. Manal e actually observed fewer conplaints after the
June 2001 acci dent.

Neverthel ess, Dr. Manal e observed restricted range of notion
of |l ess than 20 degrees in any plane with spasmon July 12, 2001.
When Dr. Murphy evaluated Caimant in February 2002, after both
subsequent autonobil e accidents, he noted that C ai mant
experi enced neck pain, but observed “no spasmin the neck” and “a
very slight restriction fromfull notion in extension and
rotation.” Further, Dr. Mirphy did not prescribe nmedications for
pain. Thus, the nedical evidence of record is consistent with
Claimant’s testinony that his increased neck pain did not |ast
long. Accordingly, |I find that Claimant’s work-related injury
was not overpowered or nullified by his subsequent autonobile
accidents in June 2001 and February 2002. Rather, the record
substantially establishes Cainmant suffered a tenporary
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exacerbation of his work-related symptoms.

Li kewi se, the record does not establish that Caimant’s
aut onobi | e acci dents were superveni ng causes that worsened his
condition. In addition to the above reasons, O aimant stated he
was rel eased by Dr. Manale to cut grass in May 2001. Hi's
uncontradi cted testinony at the hearing and at his deposition
i ndi cates C ai mant nowed nei ghbors’ lawns until well after his
June 2001 accident. Further, Dr. Manale testified in his January
2002 deposition that he believed Caimant could return to work
cutting grass or house painting.

After Claimant’s February 2002 accident, Dr. Mirphy placed
per manent restrictions upon O ai mant and assigned a 5% whol e body
i mpai rment; however, | find that his opinion regarding the
permanency of Claimant’s condition is entitled to little
probative value. He evaluated C aimant only once at Counsel for
Claimant’ s request, and he relied on C aimant’s August 2000 MR
to conclude O ai mant nust be permanently restricted and i npaired.
Dr. Manal e previously interpreted that MR and was not sure if it
establ i shed O aimant’s bul gi ng di scs were causing his pain.

I find Dr. Manal e’ s opi nion nore persuasive because he was
in a superior position to render a well-reasoned opinion as
Caimant’ s treating physician. Further, he was deposed and was
subj ect to cross-exam nation, while Dr. Mirphy’'s opinion appears
in a brief, one-page report. Mreover, Dr. Manal e had the
benefit of a nore conplete nedical history when he offered his
deposition testinony that there is nothing in O aimnt’ s nedical
record which constitutes a contraindication to return to work of
any sort, depending on his conplaints of pain.

Further, Caimant testified at the hearing, after both
aut onobi |l e accidents, that he could performall of the jobs
listed on M. Crane’s vocational reports. Likew se, he believed
he coul d have perforned those jobs “at |east since May 11, 2001,”
but did not apply for such jobs because Dr. Manale only rel eased
himto cut grass. Thus, Cainmant’s uncontroverted testinony
indicates his condition was the sane before both accidents as it
was after both accidents. H's testinony is consistent with the
medi cal opinions of record that establish Caimant’s condition
was not worsened by his subsequent m nor autonobile accidents.

Fromthe foregoing, | find and conclude O aimant’s
subsequent autonobil e accidents were not supervening injuries.
Accordingly, Enployer is not relieved of its liability for
Claimant’s work-related injuries.
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Al ternatively, Enployer appears to argue that Caimnt’s
1997 aut onobil e accident, which occurred prior to his April 2000
wor k-rel ated accident, may have caused Claimant’s injury, which
i s thus non-conpensable. Enployer offers no authoritative
support for its argunent. The nedical evidence of record
i ndi cates C ai mant experienced cervical pain after his 1997
aut onobi | e acci dent; however, no evidence of record indicates the
accident resulted in a permanent condition of any sort. The
record establishes Caimnt was treated once for the 1997
acci dent and did not seek nedical treatnent again for that
accident. After Claimant’s April 2000 work-related injury,
C ai mant sought continuous treatnent for and was prescribed pain
relievers and nedication for cervical and |unbar conpl aints.
Enpl oyer’ s argunent is thus specious and without nerit.
Nonet hel ess, if Claimant’s 1997 accident resulted in a permanent
condi tion, Enployer’s argunent is m splaced, because the enpl oyer
takes the enpl oyee as he finds him even if he has been
previously injured, and aggravation of the pre-existing condition
can constitute an "injury" under the Act. Bludworth, supra.
Thus, | find and conclude Caimant’s cervical and | unbar
conpl aints were caused or aggravated by his work-related injury
in April 2000.

Lastly, Enployer also appears to argue that the physicians
of record did not have the benefit of Claimant’s history of his
prior 1997 auto accident, thereby rendering their opinions of
little value. However, | find that Caimant’s failure to reveal
his 1997 autonobil e accident was not intentional and was
ot herwi se reported in his nmedical record. Cainmant stated that
he did not think the accident was “mgjor,” which is consistent
with the record evidence. There is no evidence that Caimnt’s
1997 auto injury, which involved no vehicle damage, caused any
permanent condition. Rather, Caimant’s nedical records indicate
that X-rays of his cervical spine were reported as “normal.”
Specifically, no acute fracture or dislocation were observed, and
his soft tissues were reported to be “unremarkable.” d ai mant
was instructed to use ice, noist heat, rest, ibuprofen, and
flexeril for the accident. Further, Caimnt, who was instructed
to followup with a physician within a week if his condition did
not inprove, did not followup with any physician regarding the
1997 auto acci dent.

Consequently, the record establishes that Caimant’s 1997
aut onobi | e acci dent, which occurred three years prior to his
wor k-rel ated acci dent, caused tenporary conpl aints of pain and
stiffness which resolved. | thus find that the | ack of
Claimant’s history regarding the 1997 auto accident did not
affect his nedical treatnment for his work-related injury.
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Accordingly, | find the lack of Caimant’s history concerning the
1997 auto acci dent does not dimnish the probative value of the
medi cal opinions of record.

D. Nature and Extent of Disability

The parties stipulated that C aimant suffered a conpensabl e
injury on April 3, 2000; however the burden of proving the nature
and extent of his disability rests with Caimant. Trask v.
Lockheed Shi pbuilding Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
per manency of any disability is a nmedical rather than an economc
concept .

Disability is defined under the Act as an "incapacity to
earn the wages which the enpl oyee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 US.C 8§
902(10). Therefore, for Claimant to receive a disability award,
an econom c | oss coupled with a physical and/or psychol ogi cal
i mpai rment nust be shown. Sproull v. Stevedoring Servs. of
Anerica, 25 BRBS 100, 110 (1991). Thus, disability requires a
causal connection between a worker’s physical injury and his
inability to obtain work. Under this standard, a claimant may be
found to have either suffered no loss, a total loss or a partial
| oss of wage earning capacity.

Per manent disability is a disability that has continued for
a lengthy period of tinme and appears to be of lasting or
i ndefinite duration, as distinguished fromone in which recovery
nmerely awaits a normal healing period. Watson v. GQulf Stevedore
Corp., 400 F.2d 649, pet. for reh’g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cr. 1968)(per curian), cert. denied,
394 U.S. 876 (1969); SGS Control Services v. Director, OACP, 86
F.3d 438, 444 (5th Cr. 1996). Aclaimant’s disability is
permanent in nature if he has any residual disability after
reachi ng maxi mum nmedi cal inprovenent. Trask, supra, at 60. Any
disability suffered by C ai mant before reachi ng maxi mum nedi cal
i nprovenent is considered tenporary in nature. Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 16 BRBS 231
(1984); SGS Control Services v. Director, OAP, supra, at 443.

The question of extent of disability is an econom c as well
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. Gr
1968); Eastern S.S. Lines v. Mpnahan, 110 F.2d 840 (1st Gr.
1940); Rinaldi v. CGeneral Dynami cs Corporation, 25 BRBS 128, 131
(1991).
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To establisha prima facie case of total disability, the
claimant must show that he is unable to return to his regular or
usual employment due to his work-related injury. Elliottv. C &

P Telephone Co. , 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shipyards Corp. , 21 BRBS 339 (1988); Louisiana Insurance Guaranty
Association v. Abbott , 40 F.3d 122, 125 (5th Cir. 1994).

Cl aimant’ s present nedical restrictions nust be conpared
with the specific requirenments of his usual or former enpl oynent
to determ ne whether the claimis for tenporary total or
permanent total disability. Curit v. Bath Iron Wrks Corp., 22
BRBS 100 (1988). Once Caimant is capable of performng his
usual enploynent, he suffers no | oss of wage earning capacity and
is no |onger disabled under the Act.

E. Maxi mum Medi cal | nprovenment (MM)

The traditional nmethod for determ ning whether an injury is
per manent or tenporary is the date of maxi num nedi cal
i nprovenent. See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235, n. 5 (1985); Trask v. Lockheed Shi pbuilding Construction
Co., supra; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS
155, 157 (1989). The date of maxi mum nedi cal inprovenent is a
question of fact based upon the nedical evidence of record.
Bal l esteros v. Wllanette Western Corp., 20 BRBS 184, 186 (1988);
Wllianms v. CGeneral Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi num nedi cal i nprovenent when his
condi tion becones stabilized. Cherry v. Newport News
Shi pbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thonpson v.
Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum nmedi cal inprovenent will be treated concurrently for
pur poses of explication.

The date O ai mant reached maxi mum nedi cal inprovenent is at
i ssue. Based on Claimant’s testinony and the nedi cal evidence of
record, | find and conclude that C ai mant reached maxi nrum nedi cal
i nprovenent with respect to his cervical and |lunbar injuries on
May 16, 2001, consistent wth the opinion of Dr. Mnale.

April 3, 2000 - July 24, 2000
Prefatorily, it is well-settled that the opinions of a

treating physician are entitled to greater weight than the
opi nions of non-treating physicians in admnistrative
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proceedings. See , €.9. , Lozav. Apfel , 219 F.3d 378, 395 (5th
Cr. 2000). Dr. Flood was Claimant’s treating physician unti
July 2000, when Dr. Manale replaced himas Claimant’s treating
physi ci an upon Dr. Flood' s retirenent.

On April 3 and 4, 2000, Caimant initially treated with
Enpl oyer’ s physician, Dr. Marcell o, who believed Caimant’s
condition was caused or aggravated by Caimant’s enpl oynent
activity. He returned Caimant to sedentary work. On April 26,
2000, d ai mant began treating with Dr. Flood, who found
remar kabl e paral unbar spasns, back pain, severe headaches, and
evi dence of cervical and |unbar syndrone. Dr. Flood pl aced
Claimant on total tenporary disability status at that tine. On
June 23, 2000, Dr. Flood again opined Caimant was tenporarily,
total ly disabled pending an FCE and followup with Dr. Mnale.

Meanwhi |l e, on May 31, 2000, Dr. Cenac eval uated C ai mant,
finding nmultiple Waddell signs and no evi dence of spasm Dr.
Cenac concluded C aimant could inmediately return to his prior
job without restrictions. However, on June 2, 2000, Dr. Trahant
concl uded O ai mant suffered a cervical strain, a cerebral
concussi on, and post-traumatic headaches. He opined C ai mant
should be able to return to work at full duty with 3-4 weeks.
Dr. Trahant never followed up with C ai mant.

Thus, until July 25, 2000, when Dr. Manal e began treating
Caimant, Dr. Cenac was the only physician of record who opi ned
Caimant could return to work without restrictions. | find his
opinion entitled to dimnished probative value as he only
eval uated C ai mant on one occasion. Moreover, the record is
silent regarding whether the results of the CT scan and | unbar
MRl that Dr. Cenac ordered were ever forwarded to him or
ot herw se included in formng his opinion. | find Dr. Trahant’s
conclusion that Claimant m ght return to work in 3-4 weeks after
his evaluation is also entitled to dimnished wei ght because he
never followed-up with Caimant. | find Dr. Flood s opinion
per suasi ve and supported by the record and consistent with the
opi nions of Drs. Trahant and Marcell o, who opined O aimant coul d
only return to sedentary work.

Therefore, | find daimnt could not return to his forner
occupation by July 25, 2000, when Dr. Manal e began treating
Caimant. Accordingly, I find Caimnt was tenporarily and

totally disabled fromApril 3, 2000 until July 24, 2000.

July 25, 2000 - May 15, 2001
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Dr. Manale was Claimant’s treating physician until July
2001. He found a variety of conplaints and synptons that
conpelled himto keep O aimant on tenporary total disability
status fromhis prior work before either of Caimant’s subsequent
June 2001 and February 2002 car accidents. On July 25, 2000, Dr.
Manal e found O ai mant had markedly restricted range of notion in
all areas, with tenderness in the cervical spine nostly at C4-5
and the associ ated paral unbar regions. Dr. Manale al so noted
conpl aints of headaches and restricted notion in his neck. On
August 29, 2000, Dr. Manal e found O ai mant’ s synpt omat ol ogy
continued with both neck and back pain. He otherw se found no
new findings of the cervical spine, and extended C aimant’s total
di sability status until Cctober 3, 2000, when he found a
questi onabl e spasm and 80% normal cervical notion. At that tine,
Dr. Manal e observed small, bulging discs on Claimant’s MRI. He
stated it was “a good bet” that the discs were caused by
Caimant’s work injury. Although Dr. Manal e concluded O aimant’s
MRI was not a contraindication of returning to work, he kept
Caimant on total disability status because he was “waiting for
synptons to quiet down.”

By Novenber 28, 2000, Dr. Manale noted C aimant still
conpl ai ned of neck pain nmade worse by cold weather, and observed
“barely 20 degrees” of notion in any plane. He concluded surgery
m ght be an option if Claimant did not inprove. New conplaints
of nunbness in Claimant’s arns and | egs were noted on January 10,
2001. On January 22, 2001, Dr. Manale noted O ai mant conpl ai ned
of nore neck pain, but did not conplain about his back. He found
Claimant’s cervical notion restricted to “less than 50 percent in
all planes by spasm”

On March 19, 2001, Dr. Manale noted O ai mant desired
surgery, based on the opinion of a “Dr. Lee,” who does not
ot herwi se appear in the record. Dr. Mnale concluded a di scogram
was preferable to Claimnt’s choice of surgery, because he was
not sure Caimant’s pain was comng fromC aimant’s m nor bul gi ng
discs. Dr. Mnale placed “commopn sense” restrictions on
Caimant, including a prohibition of [ifting nore than 20 pounds.

On April 16, 2001, Dr. Manal e found objective evidence of
pai n, including spasnms, when he treated Caimant for his
continui ng conplaints of persistent pain. Likew se, on May 16,
2001, Dr. Manal e found objective signs of pain, including
par acervi cal tenderness, mld pal pable spasm and a trigger
poi nt, in which he injected Marcaine.

On May 16, 2001, Dr. Manal e concluded that C ai mant reached
MM and he mght release Claimant to return to work at his
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previ ous occupation in the shipyard because there was “nothing”
in Caimant’s nedical records that constituted a
contraindication. Mreover, Dr. Manale did not desire to perform
surgery, and stated “there was sonme di scussion about a di scogram
and | ooks like that faded away.”

Meanwhil e, Dr. Lea evaluated Caimant on April 18, 2001 and
found a skewed pain profile with every positive Waddel | sign.
Dr. Lea advi sed agai nst surgery or a discogram and concl uded
Cl aimant could return to his prior occupation w thout
restriction. Dr. Lea concluded C ai mant reached MM by three
nont hs post-injury.

Thus, fromJuly 25, 2000 to May 16, 2001, prior to
G ai mant’ s subsequent June 2001 and February 2002 car acci dents,
only Drs. Manal e and Lea evaluated or treated Cl ai mant and
of fered an opinion regarding M. | find Dr. Manal e’ s opinion
persuasi ve and entitled to greater weight as Claimant’s treating
physician. H's opinion is further buttressed by the record,
whi ch indicates Caimant’s conplaints of back pain inproved and
eventual ly resolved during Dr. Manale's treatnment in which he was
awai ting Claimant’s synptons to “qui et down.” Moreover, the
results of Caimant’s 5-day April 2002 FCE indicating d ai mant
may return to nediumlevel work reveal that C ai mant appeared to
gi ve maxi mum effort and did not show any signs of synptom
magni fication. The FCE thus belies Dr. Lea s conclusion that
Cl aimant’ s conplaints of pain were “borderline absurd” when he
saw Cl ai mant once for an evaluation. Therefore, | find O ai mant
reached MM on May 16, 2001.

Accordingly, all periods of disability prior to May 16, 2001
are considered tenporary under the Act. Therefore, Caimant is
entitled to tenporary total disability conpensation benefits from
April 3, 2000, the date of his injury, until My 15, 2001.

May 16, 2001 - February 14, 2002
a. G aimant’s Low Back I njury

Thereafter, Claimant’s condition becane permanent. C ai mant
stated his back pain “slacked” by May 16, 2001, and by Cctober
2000 he stated his back was “fine.” Mreover, Dr. Mirphy’s
February 2002 report indicates Caimant’s back pain had resol ved.
Dr. Manal e opined that such a recovery nmeans C ai mant no | onger
has any restrictions with respect to his | ow back. Accordingly,
Claimant’ s testinony and the nedical evidence of record support
the finding that Claimant no | onger suffers any restrictions with
respect to his | ow back
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b. Caimant’s Cervical Injury

Nonet hel ess, Claimant’s conplaints of cervical pain
persisted after May 16, 2001. On May 16, 2001, Dr. Manale’s
records indicate Caimnt’s nedication would be refilled and he
was rem nded “to try to mnimze reaching and overhead activity.”
(CX-2, p. 2).

Those recommendati ons are consistent with the March 2001
“common sense” restrictions Dr. Manal e placed on C ai mant,
i ncl udi ng prohibitions from!looking up and down, working with his
arnms above shoul der | evel to avoid making the pain worse, and
lifting above 20 pounds. Caimant’s job requirenents for
Enpl oyer included operating a pressure washer, shoveling sand,
and carrying equi pnent wei ghing up to 80 pounds, “40 pounds
api ece in both hands.” Moreover, Cainmant testified that 60% of
his prior work was overhead work. The vocational expert
testified that C aimant woul d hypothetically be unable to return
to his former occupation with Enployer if he could not perform
overhead work. Accordingly, |I find Cainmant was unable to return
to his prior work with Enpl oyer after May 16, 2001, because the
requi renents of his former occupation were beyond Dr. Manale’s
assigned restrictions.

Al though Dr. Manale stated in his January 2002 deposition
that he woul d have rel eased Claimant to the heavy work of the
shi pyard as of May 16, 2001, he specifically stated his rel ease
woul d depend on C aimant’s conpl aints of pain and other findings.
A conclusion that Dr. Manal e woul d have rel eased Claimant to his
prior work on May 16, 2001 is contrary to Dr. Manale’s
recomendation to avoid reaching and overhead activity. Further,
Dr. Manale injected Claimant’s trigger point with Marcaine and
refilled Caimant’s pain nedication including Vicodin and Soma on
May 16, 2001, indicating Caimant was still experiencing pain.
Thus, | find Caimnt could not have returned to his prior
occupati on on May 16, 2001 and was thus permanently and totally
di sabl ed.

By Cctober 2001, Cainmant stated he had been cutting grass
part-tinme since Dr. Manale rel eased himto such work. C ai mant
stated he believed he could performall of the jobs he had
performed in the past except his job with Enpl oyer and anot her
job at Haliburton which also required heavy lifting. He also
stated he could cut grass, paint houses and work as a neter
reader. C aimant added that he could periodically lift his
daught er, who wei ghs 35-40 pounds and could al so periodically
lift his nowi ng equi pnent. He testified that he often rolled his
| awnmowers rather than lift theminto his “lowride” truck to now
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nei ghbors’ yards. Caimnt stated his | awmnowers wei ghed about
30 or 40 pounds, and one of the nowers “pulls by itself.”
Claimant further stated at his October deposition that he still
suffered neck pain and “a little pain running through ny [left]
arm” (EX-14, p. 7). Because Claimant’s activities did not
include periodically lifting 80 pounds or overhead activity, and
because C aimant still indicated he was suffering from cervi cal
pain, | find Caimant remained totally disabled fromreturning to
his prior occupation by October 2001.

In January 2002, Dr. Manale opined there is nothing in
Claimant’s record that constitutes contraindication to return to
wor k of any sort; however, as previously discussed, Dr. Manal e
stated his decision to release Claimant to the heavy physical
| abor of the shipyard depended on Cl aimant’s conplaints of pain
and other findings. Dr. Manale opined that C ai mant coul d be
rel eased to work as a grass cutter or a house painter; however,
he qualified his opinion with the comment that “it was probably

one of those situations where | would say, well if you want to do
it, go ahead and try.” The record indicates Claimant tried and
successfully perforned cutting grass part-tinme. Al though

G aimant was thus rel eased by Dr. Manale to cut grass, |I find and

conclude Cl aimant could not return to his former occupation with
Enpl oyer, because the demands of his part-tine grass cutting do
not include the requirenents of heavy lifting and over head work
necessary for Claimant’s prior occupation. Thus, d aimant

remai ned permanently and totally disabled as of January 2002.

In February 2002, Dr. Murphy opined d aimant should avoid
heavy lifting at any tine, frequent lifting, repetitive
activities above shoulder |evel and clinbing |adders. Further,
G ai mant stated Dr. Murphy advised himnot to lift from50 to 60
pounds. Based on Dr. Miurphy’'s restrictions, Cainmnt stated he
does not believe he can return to his prior job. daimant’s
belief that he is precluded fromhis former occupation is
buttressed by the April 2002 FCE that indicated O ai mant may
return to nmediumduty work requiring 40-pound lifts.
Accordingly, I find Caimnt remained permanently and totally
di sabled fromreturning to his prior occupation for Enployer.

| find M. Crane’s opinion that C ai mant was not prohibited
fromreturning to his work as a roustabout, which he clained was
the best vocational option for Claimant, is entitled to little
probative value. M. Crane opined that pressure washing a house
entails “a simlar type of physical demands” as pressure washing
in a hold. However, he conceded he had never worked for
Enpl oyer, nor did he provide a detailed job description from
Enpl oyer in connection with this case. Further, M. Crane did
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not query Enployer’s supervisors regarding the demands of
Caimant’s job. (Tr. 199). Moreover, there is no evidence that
M. Crane investigated Claimant’s performance cutting grass or
pressure washi ng houses. Thus, his opinion is based on an
assunption w thout substantial basis in the record. Therefore,
find that M. Crane’s opinion that C aimant’s best vocati onal
option is to return to work as a roustabout is entitled to

di m ni shed probative val ue.

Moreover, M. Crane agreed that C ai mant woul d no | onger be
able to performoverhead work if Claimant were restricted from
perform ng such work. Inasnmuch as the record establishes Drs.
Manal e and Murphy provi ded restrictions agai nst over head
activity, M. Crane’ s opinion supports Claimnt’s contention that
he may not return to his prior occupation for Enployer, where 60%
of his work was perforned overhead. Thus, | find d ai mant
remai ned permanently and totally disabled until February 2002.

Furt her, although C ai mant believed he could return to nost
of his prior jobs as early as May 11, 2001 and Dr. Manal e
rel eased C aimant to cut grass on May 16, 2001, Enployer failed
to find suitable alternative enploynent until February 15, 2002,
as discussed infra. Thus, because C aimant was unable to return
to his prior enploynent, which included overhead activity and
periodically lifting as much as 80 pounds, after reaching maxi num
nmedi cal i nprovenment on May 16, 2001, he has established a prinma
facie case of total disability from My 16, 2001 through February
15, 2002, the date suitable alternative enpl oynent becane
avai lable to Caimant. Accordingly, Caimant is entitled to
permanent total disability conpensation benefits from May 16,
2001 t hrough February 15, 2002.

February 15, 2002 - May 21, 2002

Cl ai mant was not rel eased by either Dr. Manale or Murphy to
return to his prior occupation. Likew se, the FCE indicates
Cl ai mant may not return to his prior job; however, the FCE does
not discuss the requirenents of Claimant’s prior occupation,
whi ch di m ni shes the persuasiveness of the FCE concerni ng
Claimant’s inability to return to his prior occupation.
Nonet hel ess, the FCE establishes Cainmant may return to nmedi um
duty work requiring 40-pound lifts. This is consistent with Dr.
Manal e’ s January 2002 concl usion that he m ght rel ease O ai mant
to return to work as a grass cutter or a house painter, which are
jobs that Caimant testified he perforned. Further, C aimant
stated that he believed he could performall of the jobs
identified on M. Crane’ s February 15, 2002 vocational report as
of May 11, 2001.
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Nevertheless, assuming the restrictions assigned by Drs.
Manal e and Murphy were never lifted, certain jobs on M. Crane’s
report remain within those restrictions and otherw se establish
suitable alternative enploynment. Accordingly, Caimant’s
di sability status becanme permanent partial, which entitles himto
conpensation benefits based on the difference between his pre-
injury average weekly wage and his post-injury wage earning
capacity from February 15, 2002 and continuing to present.

May 22, 2002 - present

On May 22, 2002, Enpl oyer again established suitable
alternative enploynment on May 22, 2002. M. Crane again
identified reasonably available jobs within Caimant’s vocati onal
abilities and within his geographic |ocation. Accordingly,
Claimant’ s disability status remai ned permanent partial, but
entitles himto conpensati on benefits based on the difference
between his pre-injury average weekly wage and his post-injury
wage earning capacity from May 22, 2002 continui ng through
present and thereafter.

F. Suitable Alternative Enpl oynent

Havi ng found C ai mant successfully established a prima facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynment. New
Oleans (Gulfw de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5th Gr. 1981). Addressing the issue of job availability, the
Fifth CGrcuit has devel oped a two-part test by which an enpl oyer
can neet its burden:

(1) Considering claimnt’s age, background, etc., what
can the claimant physically and nentally do
following his injury, that is, what types of jobs is
he capabl e of perform ng or capable of being trained
to do?

(2) Wthin the category of jobs that the claimant is
reasonably capabl e of performng, are there jobs
reasonably available in the community for which the
claimant is able to conpete and which he reasonably
and likely could secure?

Id. at 1042. Turner does not require that enployers find
specific jobs for a claimant; instead, the enployer may sinply
denonstrate "the availability of general job openings in certain
fields in the surrounding comunity.” P & MCrane Co. v. Hayes,
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930 F.2d 424, 431 (1991); Avondale Shipyards, Inc. v. Guidry , 967
F.2d 1039 (5th Cir. 1992).

However, the employer must establish t he preci se nature and
t er ms of job opportunities it contends constitute suitable
alternative employment in order for the administrative law judge
to rationally determine if the claimant is physically and
mentally capable of performing the work and that it is
realistically available. Piuntiv. ITO Corporation of Baltimore ,
23 BRBS 367, 370 (1990); Thompson v. Lockheed Shipbuilding &
Construction Company , 21 BRBS 94, 97 (1988). The administrative
| aw j udge nust conpare the jobs’ requirenents identified by the
vocati onal expert with the claimnt’s physical and nental
restrictions based on the nedical opinions of record. Villasenor
v. Marine Mintenance Industries, Inc., 17 BRBS 99 (1985); See
generally Bryant v. Carolina Shipping Co., Inc., 25 BRBS 294
(1992); Fox v. West State, Inc., 31 BRBS 118 (1997). Should the
requi renents of the jobs be absent, the adm nistrative | aw judge
will be unable to determne if claimnt is physically capabl e of
performng the identified jobs. See generally P & M Crane Co.,
930 F.2d at 431; Villasenor, supra. Furthernore, a show ng of
only one job opportunity may suffice under appropriate
ci rcunst ances, for exanple, where the job calls for special
skills which the claimant possesses and there are few qualified
workers in the local community. P & M Crane Co., 930 F.2d at
430. Conversely, a showi ng of one unskilled job may not satisfy
Enpl oyer’ s burden.

Once the enpl oyer denonstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the
cl ai mant can nonet hel ess establish total disability by
denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, 661 F.2d at 1042-
1043; P & M Crane Co., 930 F.2d at 430. Thus, a claimnt may be
found totally disabled under the Act "when physically capabl e of
performng certain work but otherw se unable to secure that
particul ar kind of work." Turner, 661 F.2d at 1038, quoting
Dianbnd M Drilling Co. v. Marshall, 577 F.2d 1003 (5th Gr.
1978) .

The Benefits Revi ew Board has announced that a show ng of
avai l abl e suitable alternate enpl oynent nmay not be applied
retroactively to the date the injured enpl oyee reached MM and
that an injured enployee’s total disability becones partial on
the earliest date that the enployer shows suitable alternate
enpl oynent to be available. Rinaldi v. General Dynamcs
Corporation, 25 BRBS at 131 (1991).
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On February 15, 2002, M. Crane considered Caimnt’s
physical restrictions and provided a |list of jobs avail able
within Caimnt’s vocational profile in the geographical area
where Claimant resides. All of the jobs he identified were no
nore than mediumduty work requiring no nore than a sem -skilled
| evel of ability. Caimant stated he could performall of the
jobs on M. Crane's report.

Since | find aimant is capable of nediumlevel work and is
restricted fromrepetitive lifting, overhead work and lifting
nore than 20 pounds, nost of the jobs identified by M. Crane
satisfy Enployer/Carrier’s burden. The neter reader job required
maxi mum lifting of zero to five pounds, and was a job which
G ai mant had al ready perforned and was experienced.  ai mant
stated he could performthis job, which was essentially “wal ki ng
and reading neters.” The garbage truck driver position was a
light-work activity with frequent sitting and alternate standing.
The job as a driver for the electric conmpany involved a maxi mum
lift of fifteen to twenty pounds. Likew se, the shuttle bus
driver included maximumlifting of up to 20 pounds and required
nostly sitting, with short periods of standing and wal ki ng.

Al t hough the shuttle bus driver position involved obtaining a
commercial driver’s license (CDL), it was not a requirenent of

i mredi at e enpl oynent, and the enpl oyer would pay for the cost of
training. Further, Cainmnt stated he applied for the job,
bel i eving he woul d eventually obtain his CDL.

The job as a route sales person was light to nediumlevel of
work, involving alternate sitting and standi ng, occasional
wal ki ng and bending, and clinmbing in and out of the truck.
However, that job required frequent lifting of five to ten
pounds, and occasional lifting of up to 25 pounds. Because
Cl aimant may be required to lift nore than 20 pounds and engage
in frequent lifting, this job is beyond Caimant’s restrictions.
Thus, the position as a route sal es person does not qualify as
suitable alternative enploynent. Likew se, the job as a counter
clerk required frequent lifting, fromwhich C ai mant was
restricted by Dr. Muirphy. Accordingly, the jobs as a counter
clerk and route salesman do not qualify as suitable alternative
enpl oynment .

Thus, | find and concl ude Enpl oyer/ Carrier has established
suitable alternative enpl oynent as of February 15, 2002.
G ai mant nust denonstrate he used reasonable diligence to obtain
alternative enpl oynent w thout success.

In this case, Caimant has failed to denonstrate a
reasonably diligent job search. As previously nentioned,
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Claimant testified he could return to medium-duty labor and could

have perforned all of the jobs identified in M. Crane's report
at least since May 11, 2001. Likew se, O aimnt stated he was
capabl e of working as a shoe sal esman and neter reader since
Novenber 2001. Nonetheless, Cainmant stated he did nothing to
apply for a job or to find enploynment until February 2002. He
stated he submitted applications to Footl ocker, Foot Action,
Athlete’s Foot, and Chanps. Cainmant’s explanation for the del ay
was that he was “cutting grass.” He added that cutting grass was
“not full time, but sonmething to keep noney in ny pocket.”

Cl ai mant’ s explanation is not persuasive because there is no
record of any receipts or tax records indicating what C ai mant
earned cutting grass or how often he actually cut grass.

Further, he earlier stated that he cut grass until “it got cold
because the grass wasn't growing.” Thus, Claimant’s
testi nony does not account for the winter nonths prior to
February or March 2002, including the holiday season which
arguably affects retailers |ike Footl ocker, Foot Action,
Athlete’s Foot, and Chanps. Further, Caimant failed to search
for other jobs for which he was qualified, including a position
as a neter reader until he was provided the May 2002 report by
M. Crane. Accordingly, |I find daimant has failed to establish
a reasonably diligent job search

Mor eover, although O aimant testified he applied for the
jobs identified by M. Crane in May 2002, he could not identify
speci fic instances nor the people with whom he spoke. There is
no indication Caimnt followed-up with any of his prospective
enpl oyers. Further, Cainmant stated he applied for an Airborne
Express job in Houma while the office to which he was to apply
for the Houma delivery route was in Harahan. There is no record
evi dence of an Airborne Express office in Houna.

Consequently, | find Caimnt has failed to denonstrate a
reasonably diligent job search. Thus, | find that, given
Cl aimant’ s age, education, industrial history and availability of
enpl oynent, C ainmant’s residual wage earning capacity anmounts to
the average of the hourly wages of jobs reasonably avail abl e.
See Avondale Industries, Inc. v. Pulliam 137 F.3d 326, 328 (5th
Cir. 1998)(averaging is a reasonable nethod for determ ning an
enpl oyee’ s post-injury wage earning capacity); Louisiana
| nsurance Quaranty Association v. Abbot, 40 F.3d 122, 29 BRBS 22
(CRT)(5th G r. 1994)(averaging salary figures to establish
earning capacity is appropriate and reasonable). The suitable
jobs identified in M. Crane’s February 15, 2002 report include:
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Description: Hourly Rate:
Met er Reader $7. 44
Gar bage Truck Driver $8. 00
Driver $6. 00
Shuttle Bus Driver $5. 50
Accordingly, | find Enployer established suitable alternative

enpl oynent on February 15, 2002 payi ng $6. 74 per hour, or $269. 60
for a 40-hour work week. Taking into consideration the increases
in the national average weekly wage between April 3, 2000, the
date of accident, and February 15, 2002, the date Enpl oyer proved
suitable alternative enploynent, $269.60 per week in 2002 equates
to $250.22 in April 2000.* Thus, as Cainmant’s average weekly
wage at the tinme of accident was $363.57, and his post-injury
earning capacity is $250.22, Caimant is entitled to pernanent
partial disability benefits, pursuant to Section 8(c)(21), of

$75. 60. 12

On May 22, 2002, M. Crane again considered Caimnt’s
physical restrictions and provided a |list of jobs avail able

1 Claimant was injured on April 3, 2000. The national
average weekly wage from October 1, 1999 to September 30, 2000
was $450.64. Employer demonstrated suitable alternative
employment on February 15, 2002. The national average weekly
wage from October 1, 2001 to September 30, 2002 was $483.04,
reflecting an increase of $32.40, or 7.19% from 2000. ($32.40/
450.64 = .0719). Employer established suitable alternative
employment at $269.60 per week on February 15, 2002, and
discounting that amount by 7.19% results in 2000 earnings of
$250.22. See Table of Compensation Rates as of October 1, 2001 ,
Longshore Newsletter and Chronicle of Maritime Injury Law, vol.
XIX, No. 7, Oct. 2001.

12 Section 8(c)(21) provides:

Other cases: In all other cases in the class of

disability, the compensation shall be 66 2/3 per centum
of the difference between the average weekly wages of
the employee and the employee’s wage-earning capacity
thereafter in the same employment or otherwise, payable
during the continuance of partial disability.

33 U S.C. 8 908(c)(21)(2002). Thus, daimant’s conpensati on
benefits are conputed by subtracting $250.22 from his average
weekly wage of $363.57, yielding a difference of $113. 35, which,
when nultiplied by .667, equals $75. 60.
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within Caimnt’s vocational profile in the geographical area
where C aimant resides. Caimant stated he could performall of
the jobs on M. Crane’s report. The record again establishes

Gl aimant was not diligent in searching for enploynent, as

di scussed above.

Since Claimnt is capable of nediumlevel work and is
restricted fromfrequent lifting, overhead work and lifting nore
than 20 pounds, pursuant to the opinions of Drs. Manal e and
Mur phy, nost of the jobs identified by M. Crane satisfy
Enpl oyer/ Carrier’s burden. A sedentary position as a courier
driver was available, requiring alternate sitting, standing and
wal ki ng, and lifting a maxi rum of 10 pounds. The driver position
and the light-duty neter reader job were again identified. A
har dware sales job was available, classified as light-duty with
occasional sitting and stooping, frequent standing and wal ki ng,
and a maximum|lifting of 20 pounds. Lastly, a light-duty sales
posi tion was avail able requiring occasional sitting, stooping,
frequent standing and wal king, and a maximum|lifting of 20
pounds.

Jobs outside of Claimant’s restrictions included a position
as a route salesman and a position as a counter clerk for reasons
di scussed above.

Thus, the jobs reasonably available to Caimant on May 22,
2002 i ncl uded:

Descri ption Hourly Rate
Courier Driver $7.50
Shuttle Bus Driver $5.50
Met er Reader $7. 44
Har dwar e Sal es $6. 50
Accordingly, | find Enployer established suitable alternative

enpl oynent on May 22, 2002 payi ng an average of $6.74 per hour,
or $269.60 for a 40-hour work week. Taking into consideration
the increases in the national average weekly wage between Apri

3, 2000, the date of accident, and May 22, 2002, the date

Enpl oyer proved suitable alternative enpl oyment, $269.60 per week
in 2002 equates to $250.22. 2 Thus, as Caimant’s average weekly

13 See note 11, supra . Claimant was injured on April 3,
2000. The national average weekly wage from October 1, 1999 to
September 30, 2000 was $450.64. Employer demonstrated suitable
alternative employment on May 22, 2002. The national average
weekly wage from October 1, 2001 to September 30, 2002 was
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wage at the time of accident was $363.57, and his post-injury
earning capacity is $250.22, Claimant is entitled to permanent
partial disability benefits, pursuant to Section 8(c)(21), of
$75.60.

G Entitlenent to Medical Care and Benefits
Section 7(a) of the Act provides that:

The employer shall furnish such medical, surgical, and
other attendance or treatment, nurse and hospital
service, medicine, crutches, and apparatus, for such
period as the nature of the injury or the process of
recovery may require.

33 U.S.C. § 907(a).

The Enployer is liable for all nedical expenses which are
the natural and unavoi dable result of the work injury. For
nmedi cal expenses to be assessed agai nst the Enployer, the expense
nmust be both reasonable and necessary. Pernell v. Capitol Hil
Masonry, 11 BRBS 532, 539 (1979). Medical care nust al so be
appropriate for the injury. 20 CF.R 8§ 702.402.

A cl ai mant has established a prinma facie case for
conpensabl e nmedi cal treatnent where a qualified physician
i ndicates treatnment was necessary for a work-rel ated condition.
Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255, 257-258
(1984).

Section 7 does not require that an injury be economcally
di sabling for claimant to be entitled to nedical benefits, but
only that the injury be work-related and the nedi cal treatnent be
appropriate for the injury. Ballesteros v. Wllanette Western
Corp., 20 BRBS 184, 187.

Entitlenment to nedical benefits is never tinme-barred where a
disability is related to a conpensable injury. Wber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1980); Wendler v. Anerican

$483.04, reflecting an increase of $32.40, or 7.19% from 2000.
($32.40/ $450.64 = .0719). Employer established suitable
alternative employment at $269.60 per week on May 22, 2002, and
discounting that amount by 7.19% results in 2000 earnings of
$250.22.

14 See note 12, supra )
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National Red Cross , 23 BRBS 408, 414 (1990).

An employer is not liable for past medical expenses unless
the claimant first requested authorization prior to obtaining
medical treatment, except in the cases of emergency, neglect or

refusal. Schoen v. U.S. Chamber of Commerce , 30 BRBS 103 (1997);
Maryland Shipbuilding & Drydock Co. v. Jenkins , 594 F.2d 404, 10
BRBS 1 (4th Cir. 1979),rev’ g 6 BRBS 550 (1977). Once an

enpl oyer has refused treatnment or neglected to act on claimant’s
request for a physician, the claimant is no | onger obligated to
seek authorization fromenpl oyer and need only establish that the
treatment subsequently procured on his own initiative was
necessary for treatnment of the injury. Pirozzi v. Todd Shipyards
Corp., 21 BRBS 294 (1988); Rieche v. Tracor Marine, 16 BRBS 272,
275 (1984).

The enpl oyer’s refusal need not be unreasonable for the
enpl oyee to be released fromthe obligation of seeking his
enpl oyer’ s authorization of nmedical treatnent. See generally 33
US C 8907 (d(1)(A. Refusal to authorize treatnment or
neglecting to provide treatnent can only take place after there
IS an opportunity to provide care, such as after the claimant
requests such care. Mttox v. Sun Shipbuilding & Dry Dock Co.,
15 BRBS 162 (1982). Furthernore, the nmere know edge of a
claimant’s injury does not establish neglect or refusal if the
cl ai mant never requested care. I|d.

1. Claimant’s Entitlenment to Chiropractic Benefits

In the present matter, Claimant seeks reimbursement for Dr.
Manceaux’ s services. Dr. Manceaux treated Caimant fromJuly 28,
2000 to Cctober 20, 2000, and his final bill is dated October 24,
2000. (CX-5). Enployer did not choose Dr. Manceaux. C ai mant
stated that he discussed Dr. Manceaux, a chiropractor/physi cal
therapist, with Dr. Flood; however, there is no indication of
record that Dr. Flood recommended Dr. Manceaux. There is no
prescription or referral to Dr. Manceaux by Dr. Flood or any
ot her physician of record. Dr. Manale treated Cainmant fromJuly
2000, after Caimant’s original physician of choice noved away.
That treatnent was authorized and paid for by Enployer. The
record does not establish that Dr. Manceaux’s treatnent was under
an energency basis because C aimant was then treating with Dr.
Manal e.  Further, Enployer never refused or neglected to provide
nmedi cal treatnment prior to Claimant’s decision to begin treatnent
with Dr. Manceaux.

Accordingly, Enployer is not liable for Dr. Manceaux’s
chiropractic treatnent of C aimant, who never received proper
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Employer or DOL authorization for the treatment before seeking
treatment.

Alternatively, on October 3, 2000, Dr. Manale noted Claimant
was seeing a chiropractor, which “seens to be his best bet.” Dr.
Manceaux’ s records indicate that he diagnosed cervical and | unbar
sprain and strain, and provided services. 20 CF. R § 702.404
specifically provides that reinbursable chiropractic services are
l[imted to “treatnment consisting of manual mani pul ati on of the
spine to correct a subluxation shown by X-ray or clinical
findings.” See Bang v. Ingalls Shipbuilding, Inc., 32 BRBS 183,
185 (1998) (al t hough the Board noted an incongruity between the
treatnment of chiropractors and physical therapists, it held that
20 CF.R 8 702.404 woul d be rendered neani ngless if enpl oyer
liability for chiropractic services other than spinal
mani pul ation to correct a subluxation were permtted). However,
the X-rays consi dered by the physicians indicate there is no
evi dence of any fracture, subluxation, or dislocation.
Additionally, there is no indication fromDr. Manceaux that he
manual |y mani pul ated Claimant’s spine to correct a subl uxation.
Accordingly, | find Dr. Manceaux's chiropractic treatnment is not
conpensabl e under Section 7.

Additionally, Dr. Manceaux's credentials indicate he is a
physi cal therapist, which is consistent with Cainmnt’s statenent
that Dr. Flood told himto see a physical therapist. See Barbour
v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984)(the Board held
that a treating physician's prescription for biofeedback therapy
was sufficient to denonstrate that such therapy was appropriate
for the claimant's injury, and it was unnecessary for the
claimant to show that the treatnment was "nedically accepted").
Nonet hel ess, Dr. Manceaux’s records do not establish whether he
provi ded services for physical therapy or chiropractic treatnent.
He provided the follow ng services: (1) “72040;” (2) “72010;" (3)
“97010;” (4) “97014;” (5) *“98925;” (6) “99204;” (7) “99212;” and
(8) “E0943.” (CX-5). There is no further testinony or notation
in the record indicating what these codes reflect in treatnents
or whether they would al so be provided by a physical therapist
who does not have a chiropractic |license. Accordingly, | further
find the record does not establish Dr. Manceaux’s treatnents are
conpensabl e as physical therapy under Section 7 of the Act.

2. Functional Capacity Eval uation (FCE) Rei nbursenent

Cl ai mant al so seeks rei nbursenent for the April 2002 FCE.
Enpl oyer argues that the exam was conpl etely unnecessary.
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There is no nedi cal evidence of record that establishes the
April 2002 FCE ordered by Caimant’s attorney is reasonabl e and
necessary. Caimnt argues Dr. Manal e recommended that C ai mant
have [an FCE] to determine his limtations.”* (dt. Post-hrg.
Br., p. 5. However, the record indicates Dr. Flood recomended
an FCE in July 2000. (CX-2, p. 23). Dr. Manale, who continued
treating Caimant upon Dr. Flood' s retirenent, questioned Dr.

Fl ood’ s reconmendation. He stated the recommendati on m ght
result in a premature FCE, which yields invalid results. Rather
Dr. Manal e specifically observed that FCEs are advi sed under
certain circunstances: (1) “... for sone determnation if the
patient can work at all;” and (2) “if the patient is at [MM] and
there’s nothing further to do and we need to assess his physi cal
disability.” Thus, after a patient reaches MM, Dr. Manal e
stated he orders the FCE “if there’'s a question. |If the man
can’t return to the previous occupation, then what could he do.”
(CX-3, p. 8).

Dr. Manal e opi ned C ai mant reached MM on May 16, 2001, and
did not order an FCE after that date. Likew se, Dr. Mirphy, who
treated Claimant in February 2002, did not recommend an FCE
Thus, Dr. Flood is the only physician of record who recommended
an FCE, and his recomendation was in July 2000. As previously
di scussed, Dr. Manale stated there is nothing in Claimant’s
record that constitutes a contraindication to return to work,
including his former enploynent at the shipyard. Dr. Manale's
opi nion is persuasive, well-reasoned, and supported by the
medi cal evidence of record. Accordingly, |I find and concl ude
G ai mant has not established the April 2002 FCE was a reasonabl e
and necessary nedi cal expense.

Moreover, Dr. Manal e’ s discussion on FCEs was in response to
a question by Caimant’s counsel regarding the “legal issue” of
entitlement to conpensation. Dr. Mnale never offered an opinion
regardi ng whether the April 2002 FCE was necessary for a work-
related condition. Likew se, no other physician of record stated
the April 2002 FCE was necessary for a work-rel ated condition.
Therefore, | find O aimant has not established a prina facie case
for conmpensabl e nedical treatnment regarding the April 2002 FCE

Consequently, Enployer is not liable for the Crescent Gty
Functional Capacity Evaluation as a conpensabl e nedi cal expense

5 daimant cites “(CX-4, p. 29)” for the proposition Dr.
Manal e recommended an FCE. There is no such exhibit of record,
however, Claimant is ostensibly referring to page 29 of Dr.
Manal e’ s deposition found at CX-3, p. 8.



49
because it was not reasonable and necessary.

However, although | do not find that the costs which
Cl ai mant i s seeking reinbursenent are “nedi cal expenses” within
the neaning of Section 7, | find that they nmay constitute
litigation expenses under Section 28 of the Act. |In connection
with the above | note that O ai mant underwent the FCE at the
request of Claimant's counsel. No nedical treatnment was sought,
and the eval uations were performed not for the purpose of nedical
treatnment, but rather for litigation and clai mpurposes. See
Cherry v. Newport News Shipbuilding and Dry Dock Conpany, 8 BRBS
857 , 861 (1978). Thus, these expenses may be paid as necessary
litigation or |egal expenses under Section 28(a) of the Act
together with an attorney's fee if there has been a successf ul
prosecution of the claimat the hearing |evel.

Fromthe facts presented in this case, | conclude that
G ai mant was injured while working for Enployer, and that as a
result he presently suffers froma cervical injury, which is
nonet hel ess an “injury” within the neaning of the Act.
Accordingly, Claimant is entitled to future nedi cal expenses
under Section 7 of the Act. Because | find that Claimant is
entitled to future nmedi cal expenses within the provisions of
Section 7, there has been a successful prosecution of the claim
permtting an attorney's fee and recovery of necessary litigation
expenses. See Janes L. Jackson v. Ingalls Shipbuilding Corp. 15
BRBS 299 (1983).

3. Caimant’s July 12, 2001 Visit with Dr. Manal e

Al t hough Dr. Manal e concluded Claimant’s July 12, 2001 visit
was “probably” his regularly scheduled visit, Cd ai mant
unequi vocally testified he then treated with Dr. Manale for his
June 2001 autonobile accident. Specifically, Cainmnt stated he
called and told Dr. Manal e he was involved in an autonobile
accident, and Dr. Manale told Caimant to “conme in and see him”
Counsel for O aimant acknow edged that the July 12, 2001 nedi cal
benefits of $78.00 were not paid because “it had an aut onobile
accident involved init....” Caimnt’s counsel added, “l’m not
even trying to get that $78.00 fromthem” Accordingly, | find
the July 12, 2001 visit was related to Caimant’s June 2001
aut onobi |l e accident and is therefore not conpensabl e under
Section 7 as a reasonabl e and necessary nedi cal expense that is
t he natural and unavoi dabl e consequence of Claimant’s April 3,
2000 work-rel ated acci dent.
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V. | NTEREST

Although not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent
per annum is assessed on all past due compensation payments.
Avallone v. Todd Shipyards Corp. , 10 BRBS 724 (1974). The
Benefits Review Board and the Federal Courts have previously
upheld interest awards on past due benefits to insure that the
employee receives the full amount of compensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., aff’d in pertinent
part and rev’'d on other grounds, sub nom Newport News v.
Director, ONCP, 594 F.2d 986 (4th Cr. 1979). The Board
concluded that inflationary trends in our econony have rendered a
fixed six per cent rate no |onger appropriate to further the
pur pose of making C ai mant whole, and held that ". . . the fixed
per cent rate should be replaced by the rate enpl oyed by the
United States District Courts under 28 U.S.C. § 1961 (1982).
This rate is periodically changed to reflect the yield on United
States Treasury Bills . . . ." Gant v. Portland Stevedoring
Conpany, et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific
adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determ ned as of the filing date of
this Decision and Order with the District Director.

VI. COST OF LIVING | NCREASES

Section 10(f), as amended in 1972, provides that in all
post-Amendment injuries where the injury resulted in permanent
total disability or death, the compensation shall be adjusted
annually to reflect the rise in the national average weekly wage.
33 U S.C 8 910(f). Accordingly, upon reaching a state of
permanent and total disability on May 16, 2001, Claimant is
entitled to annual cost of living increases, which rate is
adj usted conmmenci ng Cctober 1 of every year for the applicable
peri od of permanent total disability, and shall comence Cctober
1, 2001.'® This increase shall be the | esser of the percentage
that the national average weekly wage has increased fromthe

16 See Trice v. Virginia International Terminals, Inc. , 30
BRBS 165, 168 (1996)(It is well established that claimants are
entitled to Section 10(f) cost of living adjustments to
compensation only during periods of permanent total disability,
not temporary total disability); Lozada v. Director, OWCP , 903
F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990) (Section 10(f) entitles
claimants to cost of living adjustments only after total
disability becomes permanent).
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preceding year or five percent, and shall be computed by the
District Director.

VII. ATTORNEY' S FEES

No award of attorney’s fees for services to the Claimant is
made herein since no application for fees has been nmade by the
Cl aimant’ s counsel. Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision to submt an
application for attorney’s fees.! A service sheet show ng that
service has been made on all parties, including the Cainmnt,
nmust acconpany the petition. Parties have twenty (20) days
followi ng the receipt of such application within which to file
any objections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VII. ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der:

1. Enpl oyer/ Carrier shall pay C ai mant conpensation for
tenporary total disability fromApril 3, 2000 to May
15, 2001, based on O ai mant’s average weekly wage of
$363.57, in accordance with the provisions of Section
8(b) of the Act. 33 U S.C. § 908(b).

2. Enpl oyer/ Carrier shall pay C ai mant conpensation for
permanent total disability from My 16, 2001 to
February 14, 2002, based on O aimant’s average weekly
wage of $363.57, in accordance with Section 8(a) of the
Act. 33 U.S.C. § 908(a).

7 Counsel for dainmant should be aware that an attorney’s
fee award approved by an adm nistrative | aw judge conpensates
only the hours of work expended between the close of the infornma
conference proceedings and the issuance of the admi nistrative | aw
judge’s Decision and Order. Revoir v. Ceneral Dynamics Corp., 12
BRBS 524 (1980). The Board has determ ned that the letter of
referral of the case fromthe District Director to the Ofice of
the Adm nistrative Law Judges provides the clearest indication of
the date when informal proceedings termnate. Mller v.
Prolerized New England Co., 14 BRBS 811, 813 (1981), aff’'d, 691
F.2d 45 (1% Cr. 1982). Thus, Counsel for Claimant is entitled
to a fee award for services rendered after August 01, 2001, the
date this matter was referred fromthe District D rector.
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3. Employer/Carrier shall pay Claimant compensation for
permanent partial disability from February 15, 2002 to
present and continuing, based on two-thirds of the
di fference between Claimant’s pre-injury average weekly
wage of $363.57 and his post-injury earning capacity of
$250. 22, or $75.57, in accordance with Section 8(c)(21)
of the Act. 33 U S.C. 8§ 908(c)(21).

4. Enpl oyer/ Carrier shall pay to O aimant the annual
conpensati on benefits increase pursuant to Section
10(f) of the Act effective Cctober 1, 2001 for the
appl i cabl e period of permanent total disability.

5. Enpl oyer/ Carrier shall pay all reasonable, appropriate
and necessary nedical expenses arising fromd aimant’s
April 2000 work-related injury, consistent with this
Deci sion and Order, pursuant to the provisions of
Section 7 of the Act.

6. Enpl oyer shall pay interest on any suns determned to
be due and owing at the rate provided by 28 U S.C. §
1961 (1982); Gant v. Portland Stevedoring Co., et al.,
16 BRBS 267 (1984).

7. Claimant’ s attorney shall have thirty (30) days to file
a fully supported fee application with the Ofice of
Adm ni strative Law Judges; a copy nust be served on
G ai mant and opposi ng counsel who shall then have
twenty (20) days to file any objections thereto.

ORDERED this 10th day of Decenber, 2002, at Metairie,
Loui si ana.

Ppr__a_ g

LEE J. ROMERO, JR
Adm ni strative Law Judge



